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PREFACE. 



The Lecture " Of Representations" now pub- 
lished, is extracted from an extensive work on Ma- 
rine Insurance, which the author during the past 
year has been engaged in preparing, and to the 
completion of which, all the hours of labor that the 
immediate duties of his profession may allow him, 
will hereafter be devoted. Although the views con- 
tained in this Lecture, it is believed, are fully sus- 
tained by the authorities, it must be confessed, that 
in some respects, they differ widely from those of 
former elementary writers, and hence, before he 
finally adopts them, the author is desirous to sub- 
mit them to the critical judgment of the profession 
in England, as well as in the United States. He is 
also desirous to have the judgment of the profession 
on the general plan of his intended work, which is 
meant to embrace a wider range of research, a ful- 
ler discussion of principles, and a more thorough 
and critical analysis of the adjudged cases than 
have been hitherto attempted. Of this plan, and 
of the mode of its probable execution, he is willing 
that the Lecture now published, with its Notes and 
Illustrations, shall be regarded not merely as a suffix 
cient, but as a favorable specimen. For its actual 
imperfections he has no apology to plead. It is not 



a hasty production, but the resalt of much labor and 
of a frequent and earefhl reTieion. 

Another motive for the pablicatioo at this time of 
the Lecture and Notes remains to be stated. If 
the decision of the Court of Errors of New- York, 
in Alston v. The Mechanics' Mut. Ins. Co., (4 Hill, 
380,) and that of the Supreme Courtof Massachu- 
setts, in Bryant v. The Ocean Ins. Co., (22 Pick,, 
200,) are erroneous, the error is of such practical 
importance, that it is highly expedient that it 
shoald be condemned without delay, by those who 
are coaq>etent to judge. A snitaUe expression 
of their opinions, it is hoped, will be drawn forth 
by the observations on those decisions, that Uie 
author has felt it a duty to make.(a) 

The Preliminary Lecture, discussing the litiga- 
ted question, whether Marine Insurance was known 
to the ancients, is published without alteration as it 
was delivered, as introductory to a course, of which 
unforeseen circumstances prevented the completion. 
That it conveys much practical knowledge in the 
usual sense of the term, is not pretended, but it 
will, perhaps, be read with some pleasure by those 
members of the profession who have cultivated an 
acquaintance with the civil law, and retain their 
love of classic learning. 

(a) The opinion <rf Walworth, Ch^ in AlOon v. The Me6h. MvL Int. 
Co., wUch shooU be read in connexion witb the observatioDs b Nolo 
tX, (p. 103,) will be found in U>e Appenaiz, p. 229. 
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INTRODUCTORY LECTURE. 



Marine Insurance, (the subject to which these 
Lectures will be exclusively devoted,) is, in few 
words, a contract of indemnity against the perils of 
the sea. The party stipulating the indemnity, 
called the insurer or underwriter, agrees, in consi- 
deration of the payment of a certain sum, called 
a premium, to make good to the party assured, all 
losses, not exceeding a specified amount, that may 
happen to the subject insured, during a certain 
voyage, or period of time, from certain acts or events, 
denominated perils, enumerated or implied in the 
contract. The instrument containing the contract 
is termed a policy. The origin and meaning of 
the term I shall hereafter explain. 

The law of insurance is not to be regarded 
merely as a branch or division of municipal law. 
It boasts a nobler origin, and claims a wider do- 
main. It is the common language of the French 
jurists that marine insurance is not the creature 
of positive and arbitrary law ; but, in its essential 
principles and its leading maxims, a component 
part of the law of nations, — meaning by the law 

1 



2 MARINE INSURANCE. 

of nations,(a) not that which defines the rights and 
duties of nations in their mutual intercourse^ but 
that which is of universal, permanent and para- 
mount obligation, and which not only every nation 
as such, but each individual of the human race, is 
bound to obey — ^the eternal law of truth and jus- 
tice. In this sense, which is borrowed from the 
Roman jurists, the law of nations is strictly sy- 
nonymous with the moral law, or as some modern 
writers have chosen to term it, the law of nature. 

This explanation of the true character of ma- 
rine insurance, applies, in a greater or less degree, 
to other branches of commercial law, and to jus- 
tify its propriety it is not at all necessary to rely 
upon foreign authority. The most eminent writers 
on commercial law, both in England and in the 
United States, have held substantially the same 
language, and the doctrine which it implies is 
sanctioned not only in the reasoning of our judges, 
but by the decisions of our courts. Nor is this 
doctrine of recent origin. It is stated by the 
illustrious commentator on the laws of England 
in these significant terms : — " The law of natioiJs, 
(whenever any question arises which is the pro- 
per subject of its jurisdiction,) is adopted in its 
full extent by the common law, and is held to 
be a part of the law of the land. Thus in mer- 
cantile questions, such as bills of exchange and 
" the like — in all marine causes relating to freight, 
" average, demurrage, insurances, bottomry, and 

(a) Pothier Traite des Assurances, n. 9. Emerigon, ch. 1. sec. 6. 
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MARINE INSURANCE. 3 

"others of a similar nature, the law merchant, 
" which is a branch of the law of nations, is regu- 
larly and constantly adhered to. So too, in all 
disputes relating to prizes, shipwrecks, hostages 
" and ransom bills, there is no other rule of decision 
" but this universal law."(a) 

In quoting this decisive passage, and in order 
to prevent a possible misconception of its meaAing, 
it is my duty to remark that the law merchant is 
certainly not a branch of the law of np,tions in 
the same sense as the law of prizes, or tiie other 
subjects enumerated by Blackstone in the same 
connection, and which belong to the law of nations 
in the usual and proper acceptation of the term. 
The law of nations, in its strict and appropriate 
sense, is just as binding on nations as the laws 
of a particular state or government, on its citizens 
or subjects, and as no individual can discharge 
himself from the duty of obeying the laws of the 
community of w^hich he is a member, whatever 
he may think of their policy or justice, so a nation 
cannot by its own act exempt itself from the obli- 
gations of that universal moral law which so far 
as it applies to independent states in their mutual 
intercourse and relations, the law of nations is 
intended to embody and express. No nation can 
change the rules which this law prescribes to suit 
its own interest or convenience, and if such changes 
are made by the act of a single power, they fur- 
nish a just subject of complaint, and, in some 

(a) 4 Black. Com., ch. 4, p. 68. 



4 MARINE INSURANCE. 

cases of war, to all other nations, whose rights 
or interests are affected by the alteration. It is 
manifest that these observations cannot be applied 
with truth to the law merchant. Every government 
has a perfect right to make such regulations in 
respect to its own commerce, and all the transac- 
tions and contracts of which commerce is the 
parent, as in the exercise of its own discretion, it 
may deem proper. It is not bound to consult the 
wishes or follow the opinions or practice of other 
countries, but may govern itself by an exclusive 
regard to its own views of expediency or justice. 
It is therefore only in an imperfect sense that the 
law merchant can be considered a branch of the 
law of nations. It is so, because from reasons of 
public policy and motives of general convenience, 
its adoption is presumed by the government of 
every country in which there are no positive regu- 
lations of a different character : but in every 
country in which it prevails it is this implied 
adoption by the government, and not its own in- 
trinsic force, that renders it a part of the law of 
the land; owing its efficacy not to the general 
consent of nations, but in each solely to the will, 
express or implied of the legislative power, the 
same will is competent at all times to modify or 
reject it. The law merchant resembles the law of 
nations, properly so called, in the sources whence it 
is chiefly derived, the rules of natural equity and 
justice, and in its general adoption by civilized 
powers, but differs from it widely in the nature 
of the obligation which it imposes, and of the 
sanction by which it is enforced. 



MARINE INSURANCE, 5 

It follows from the positions I have sought to 
establish, that in investigating the true principles 
of marine insurance, and in seeking to discover the 
rules by which particular questions arising under 
it are to be determined, we are not restricted to 
our own statutes, or the decisions of our own tri- 
bunals, or of other courts of common law. Our 
researches to be satisfactory must take a wider 
range. It is in a larger field, clothed with a 
brighter atmosphere, (shall I be pardoned for 
adding t) that we are privileged to expatiate — 
" Largior hie campos aether vestitJ*^ 

The authority of our municipal law, whether ex- 
pressed in legislative acts or in judicial decisions, 
is controlling in all the cases to which it applies, 
but in cases that cannot be thus determined, which 
are far more numerous than is commonly ima- 
gined, the rules of decision must be sought in 
the principles of an enlightened reason and the 
general usage of the commercial world, and to aid 
us in the research, the judgments of foreign tribu- 
nals, the provisions of foreign codes, and the 
writings of foreign jurists, may not only with pro- 
priety be consulted, but ought to be carefully ex- 
amined and diligently studied. Mr. Marshall, in 
his preliminary discourse to his valuable work on 
insurance, says that the decisions of foreign tribu- 
nals are of no authority in the courts of England, 
and that he cites them only to show " upon doubt- 
ful questions how learned men in other countries 
understood the principles of that law, which is 
^* supposed to be in force in England." If his 






6 MARINE INSURANCE. 

meaning is that the decisions of foreign tribunals 
do not possess the same authority as the judg- 
ments of our own courts, — that they are not evi- 
dence of a law which, when declared, all are bound 
to obey, without inquiring into the reasons on 
which it is founded, the truth of his remarks cannot 
be denied, but the mistake, I apprehend, is serious if 
he is to be understood as meaning (as his language 
seems to imply) that the judgment of a foreign 
tribunal, on a new or unsettled question of com- 
mercial law, if fairly derived from principles, uni- 
versally acknowledged, and affording reasonable 
evidence of a general usage, is not binding on 
the consciences of our judges, and ought not to be 
respected and followed as a rule of decision. If 
the law merchant is indeed the law of the land, 
and if it consist in the general custom of mer- 
chants, — ^that is, in the rules by which merchants 
not in one port or country, but throughout the 
great family of the nations, which commerce has 
linked together, are usually governed, — when sa- 
tisfactory evidence that a particular rule is thus 
sanctioned is adduced, it ought surely to control 
the judgment of the court. The assertion of 
Blackstone, that we have adopted the law mer- 
chant in its full extent as the law of the land, 
cannot be true if in each case that arises, the best 
evidence that a principle or rule applicable to its 
decision, is a part of that law, may be disre- 
garded or rejected. A law that we are certainly 
bound to obey, we are as certainly bound to know, 
and it can hardly be denied that the necessary 
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knowledge in cases where our own laws and re-^ 
ports are silent, can be derived with the most 
advantage and certainty, from the sources I have 
already mentioned, — the decisions of foreign 
courts, — ^the provisions of foreign codes, — and the 
opinions and reasoning of foreign jurists. From 
these sources, therefore, it is my intention in these 
Lectures to draw freely and largely, — not for the 
mere purpose of illustration and comparison, but 
with the practical object of ascertaining the ex- 
isting state of our own law ; and, if I mistake 
not, a clear and steady light, guiding us to safe 
conclusions, may thus be thrown on many per- 
plexed and doubtful questions, yet undecided, in 
our own courts, and unsettled in the practice of 
merchants and insurers. 

Before I close these prefatory remarks, it is due 
to Mr. Marshall to say, that his error in the passage 
on which I have commented, consists only in his 
language. The terms he has used are too general, 
but it is clear from other passages in his prelimi- 
nary discourse, (an essay of singular ability and 
learning,) that they are not to be understood in 
their unqualified extent of meaning. In speaking 
of foreign ordinances he has stated the true dis- 
tinction, with clearness and precision. (1 Marshall 
Prelim. Dis.y p. 20.) " The ordinances of other 
" contracts," he says, " are not, it is true, in force 
" in England, but they are of authority y at least, 
" as expressing the usage of other countriesj upon 
" a contract which is presumed to be governed by 
*^ general rules that . are understood to constitute a 
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'^ branch of public law/' It is manifest that no 
real difference can exist in respect to their au- 
thority between foreign ordinances and foreign 
judgments, and it would be unreasonable to sup- 
pose that Mr. Marshall meant to be otherwise 
understood. It would be absurd to admit the au- 
thority of a law and deny that of its judicial inter- 
pretation by the tribunals of the country in which it 
prevails, — or to affirm that evidence of a usage is 
not as clearly to be deduced from the one as the 
other. The ordinance and the decision stand on 
the same ground. Both are evidence of a law: 
In the one case enacted, in the other declared ; 
and in both cases, the existence of a usage in 
correspondence with the law, may be presumed. 
Neither is in force. Both are of authority. Neither 
claims our implicit submission. Both, when they 
convince the reason oblige the conscience. Valent 
ratione nan jure. 

I shall now proceed to the proper subjects of 
this Introductory Lecture, in which I propose to 
discuss some questions of interest connected with 
the origin and progress of marine insurance, to 
give some account of the sources whence the law of 
insurance, as it now exists, is chiefly derived, and to 
conclude with a brief statement of the advantages 
that have resulted to society from the prevalence of 
the usage. 

Whether marine insurance, as practised in 
modern times, was known to the ancients, is a 
problem that yet remains to be solved. It is a 
litigated and doubtful question. Probable reason- 
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ing would seem to dictate an affiimative reply, 
yet, when we consider the extent of the remains 
that have reached ns from antiquity, the entire 
absence of direct and positive proof, is an objection 
not easily surmounted, — and perhaps this negative 
argument outweighs the intrinsic probability. It is 
admitted by all that the contracts of bottomry and 
respondentia, — the loan of money on a vessel or 
cargo, to be repaid only in the etent of its safe 
arrival, in which the lender therefore is plainly an 
insurer to the extent of his advance,-— were well 
known and extensively used. The titles "de 
nautico ftenore^^ and "rf« Uiuri^^^^ which embrace 
these contracts, are among the most ample and 
instructive in the Roman law, yet nolvliere in the 
great body of the civil law, neither in the Institute, 
pandects, code or novels, nor in any of the laws 
of the emperors who succeeded Justinian, is any 
trace to be found of the existence of insurance 
as a distinct and independent contract. Hence 
many eminent scholars and jurists have arrived at 
the conclusion, that of insurance, in the proper 
sense of the term, not merely of the name, but of 
the contract itself, the Romans were wholly igno- 
rant, and in this conclusion^ Mr* Park, in the 
introduction fo his work on insurance^ and Mr. 
Marshall, in his preliminary discourse, have ex- 
pressed their entire concurrence. That the silence 
of the Roman law is an atgum&nt of great weight I 
have already intimated, and it were idle to deny. (a) 
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That it is entirely ccHiciusive may perhaps be- 
reasonably doubted. It has occurred to me that 
a cfisGUSsion of the whole question; a discussion 
somewhat fiiUer than it has yet received, may 
not be uninteresting. 

When we* call to mind how extensive and flour- 
uhing was the commerce of many of the ancient 
cities and states, to select a few, of Tjnre, Carthage, 
Gorinth, Athens, Rhodes, Alexandria^ — ^it seems 
highly improbable that a contract of such easy 
invention as marine insurance, and of sueh utUity, 
that it seems almost necessary to the existence of 
an extended commerce, was wholly unknown ; and 
this improbability is strengthened by the fact that, 
in modem times, the introduction of insurance was 
almost coeval with the revival of commerce, and this, 
in an age when the cloud of ignorance,, the dark- 
ness visible, that had so long brooded over Europe, 
had scarcely begun to be dispelled, and the beams 
of knowledge and civilization were yet struggling 
in the mists of a doubtful twilight*— ^that, judging 
from the ordinary motives of human action, insu^ 
ranee is the certain product, (mt necessary adjunct 
of an extended commerce, Mr. Park distinctly ad- 
mits ; but he contends that the boasted commerce 
of the ancients was, in truth, no m(»re than an in- 
considerable coasting trade, and was so conducted 
as, in a great measure, to exempt it even from the 
ordinary perils of navigation, so that both, from its 
limited extent, and the paucity of the risks to which 
it was exposed, it never required the protection 
which insurance is meant to afibrd. For these ob- 
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servations of this learned writer^ I find it difficult 
to account. They will, certainly, excite the sur*- 
prise of all who may happen to ha^ve directed their 
attention to the subject. Applied to the infancy of 
commerce, they contain a portion of truth, but, ap- 
plied to its actual stat« for more than a thousand 
years prior to the disruption of the Roman Empire, 
the errors that they involve are grave and undeniable^ 
Admitting that the voyages of the ancients were 
merely coasting voyages, it by no means follows, 
that, for that reason, they were exempt from 
hazard. The trtith, it is generally understood, is 
directly the reverse. It is to an opposite conclu* 
eion that the fact should lead us. It is remarked 
by the learned Heeren, in his General Introduction 
to his masterly work on the politics, intercourse and 
trade of certain nations of antiquity, that the 
boldest and most skilful sailors are usually formed 
by coasting voyages, because (such are the reasons 
he assigns) this species of navigation is more dif- 
jicult and dangerous than any other ; and it is the 
contest with difficulties and dangers that prompts 
invention and trains to hardihood. He appeals to 
the experience of England in proof of the justice 
of his remark, and our own experience in our 
coasting trade and fisheries, I am well assured, 
confirms its truth. It is, however, certain that the voy^ 
ages of the ancients, within the limits of the Medi- 
terranean, were not always coasting voyages, nor in 
the latter days of the Roman Republic and undeF 
the Empire, was such their usual phfuraipter, W© 
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have the evidence of the elder Plmy,(a) that in 
his own age, the voyages from Italy to Bpain, 
Africa, EgjfU Syria and Greece, were made by 
the moftt direct route. They were not performed by 
atealing timidly and circaitously along the inlets 
find bays of the coast, but by stretching directly and 
boldly across the expanse of the ocean. It is ob- 
vious that in voyages thus performed, the imperfect 
/itrueture of the vessals, and the ignorance of the 
marinersyr— their ignorance of the modern arts and 
instruments of navigation, (topics, on which Mr. 
Park ha^ strongly dwelt,) as they greatly enhanced 
the perils of the sea, tended also to enhance, and 
consequently to suggest, the importance and value 
^f the security that insurance alone provides. 
Upon the whole, we have the strongest reasons to 
believe that the disasters of navigation in ancient 
times, 80 far from being few and insignificant, were 
more frequent and niipous tha^ in our own, and 
from this cause, it doubtless happens, that the dan-* 
gers of the ocean, (as is well known to those who 
are familiar with classic writers,) appeared to the 
imagin^^tipn of the ancients in forms of terror that, 
jto our experienpe, seem unreal or extravagant. 

The error of Mr. Park, as to the extent of ancient 
,commerice^ is, at leiast, as extraordinary as his inverted 
estimate of its perils* That it f^sfi l^sfi extensive 
than the whole prejsent commerce of the civilized 
world, may foe re.adily conceded. That it was more 
so than the whole commerce of Europe until a 
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(a) See AjjfieD^ix, Note 2. 
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recent period of its history, may be regarded as 
certain. I select, for comparison, a definite 
period. When we reflect on the vast extent of the 
Roman dominion under the empire, that it em- 
braced, during a period of nearly five hundred 
years, all Italy, Spain, France, England, large pro- 
vinces in Austria and Germany, Sicily, Greece, the 
isles of the Mediterranean, the whole of the Turk- 
ish Empire in Europe and Asia, and the rich and 
flourishing provinces of Africa and Egypt ! When 
we call to mind the character and wants of the 
immense population, by which most of these 
countries were inhabited,— the height of civilization 
and wealth, to which most of the nations had attain- 
ed, — the number, extent and riches of their maritime 
cities, — the variety and perfection of their arts, — 
the multiplied luxuries in which they indulged, — 
the artificial desires of every kind that civilization 
and wealth create, — luxury and the arts combine to 
stimulate, and commerce provides the means of 
satisfying; and when we add the numerous and 
intimate relations between their inhabitants, which 
the union of these countries under one government 
must have created, and the unexampled facilities of 
intercourse, which that union tended to promote and 
secure, it seems impossible to doubt that the com- 
merce of the empire vastly exceeded, in amount 
and value, that of all Europe until (I am within 
bounds in saying) the close of the seventeenth 
century, when, for nearly three hundred years, 
marine insurance had been known, and was, pro- 
bably, in general use. The conclusion, to which 
the general considerations I have stated lead us, is 
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amply confirmed by the evidence of Iii8tory«(a) 
We are assured by the elder Pliny, that the annual 
profits of the commerce of Eg3rpt alone amounted 
to a sum which, reduced to our own currency, ex-^ 
ceeds one hundred and thirty millions of dollars* 
That is, a sum exceeding the annual value of the 
whole exports of the United States. This estimate, 
at the first view, may seem too extravagant for be- 
lief; but we must remember, that the commerce of 
Egjrpt was by no means confined to the exports of 
its own commodities, and the supply of its own in- 
habitants. The rich productions and fabrics of 
the East, of Arabia, Persia and India, imported 
into Egjrpt by the Red Sea, and transported by 
camels across the desert, were poured from Alexan- 
dria into the capacious bosom of the capital of the 
empire. The commerce of Egypt was, therefore, 
certainly a very large, and, not improbably, the 
most important and lucrative portion of that of the 
empire. It is said by Mr. Park, and the assertion 
is repeated by Marshall, that the commerce of the 
ancients was almost, if not wholly, confined to the 
Mediterranean, the Egsean, and the Euxine Seas. 
The commerce of the Red Sea, of the Persian 
Gulf, and of th^ Indian Ocean, seems to have 
escaped their recollection. The boldest and most 
extensive voyage of the ancients was performed by 
the fleets,(J) (frequently consisting of more than a 



(a) See Appendix, Note 3. 

(6) Strabo, Lib. 17 ; PL His. Nat Lib. 4, c. 22 ; Lib. 12, c. 18 ; Gib, 
Dec. and Fall, vol. 1, ch. 2; Macpherson's Annals of Commerce, vol. 1, 
p. 56, 
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hundred vessels,) that sailed annually from a port 
of the Red Sea, or a cape of Eastern Africa, to the 
coast of Malabar and the island of Ceylon. In this 
voyage they did not creep along the coast from port 
to port, but launched fearlessly into the bosom of 
the ocean, which, by the periodical aid of the mon- 
soons, was traversed^ speaking generally, with safe- 
ty in the course of about forty days. Such was 
the extent of this Indian traffic — such the value of 
the commodities these fleets imported^ that Pliny 
seems to have feared,* that the circulating medium^ 
the gold and silver of the empire, would be ex- 
hausted in the purchase of eastern luxuries. ^' So 
vast are the sums/' he somewhat cynically adds^ 
" that our pleasures and our women cost us." 
" Tanto nobis delicia ftBmin^eque con8tant.^\d) 

I have said enough on these topics^— the timid 
navigation and scanty commerce of the ancients. 
But there are other considerations — I shall &tate 
them briefly — ^that deserve our attention « The 
extensive use of bottomry among the Romans, is, 
alone, sufficient to disprove the singular notion that 
ancient navigation was exempt from hazard. But 
for the hazards of navigation this contract could 
not have existed/ and had not the perils, against 
which it provides, been known to be frequent and 
serious, the high rate of interest commonly allowed, 
could never have been exacted. The prevalence 
of bottomry is, in itself, a strong argument in favor 

of the supposition, that insurance in its simpler form 

-* — ■■ — — — ^__^^.^_^^^_^^^___^^_^^__^_ . , — __ — . 

(a) Pliny, Lib. xii. c. 18. See, alto, Tacit AnnaL Lib. 3, c. 58,' where 
Tiberius makes a simikir conplaiMt to^the Senate. 
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was known and practised. The desire of merchants 
of limited means to obtain the necessary capital for 
enterprises, in which they wished to embark, com-- 
bined with the desire of protecting themselves 
against the loss of thet capital employed, led to the 
invention and practice of maritime loans, in which 
the lender assumes the risks of the voyage. It is 
evident, that the same desire of providing an ade- 
quate indenmity against the perils of the sea, must 
have existed in cases in which no advance of capi- 
tal, as a loan, was needed or desired ; that is, in 
cases, judging from our own experience, forming a 
Vast majority of commercial adventures. That, to 
persons thus situated^ to minds actuated by this de- 
sire, the utility of an insurance unconnected with a 
loan, should not have occurred, it is difficult to 
believe, and still more so, that appreciating its uti- 
lity, they neglected its introduction and use. Let 
it be admitted, that the contract of bottomry was 
first in the order of invention ; reascming from pro- 
bability, we should say that the separation in a dis- 
tinct contract, of the insurance from the loan was 
an immediate and almost a necessaiy consequence. 
For myself, I am persuaded, that were we wholly 
ignorant of the laws of the Romans, but knew from 
history, the extent of their commerce, we should 
deem it far more probable, that marine insurance 
was in frequent and general use, than loans on bot- 
tomry and r^ipondentia ; — ^for these plain reasons, 
that the contract of insurance is simpler in its pro- 
visions, less onerous in its terms, more easy to be 
effected, and of far wider utifity. 
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The judicious Emcrigan, in the preface to his 
learned and accurate work on insurance and mari- 
time loans, asserts that traces of marine insurance 
are to be found in Roman history, and he cites two 
passages from Livy, and one from Suetonius, in 
proof of his assertion. If I do not deceive myself, 
the passages he has cited, fortify, to some extent, 
the presumptions on which I have insisted. It is 
indeed said, by the able writers, to whose observa- 
tions I am attempting to reply, that Emerigon has 
strangely misapplied the passages he has quoted, 
and that properly understood, they have no relation 
to insurance, but to the justice of the criticism I am 
unable to assent. An attentive examination has 
constrained me to believe that this eminently cau- 
tious writer was not mistaken in the import or bear- 
ing of the authorities on which he relied. As it ap- 
pears to me, they more than substantiate the truth of 
his assertion, and exhibit, not merely traces of insu- 
rance, but the contract itself, in an unusual, it is 
true, yet in a perfect form. (a) 

It appears from Livy, that on two occasions, du- 
ring the republic, the government at Rome, for the 
encouragement of the merchants, who had con- 
tracted to supply its armies abroad, with munitions 
of war, provisions and other commodities, agreed to 
bear all losses that might happen to the cargoes, du- 
ring the voyage, from hostile capture or the perils of 
the sea, and the evidence of Suetonius is, that at a 
later period, and during a season of apprehended 



(a) See Appendbct Note 4. 
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scarcity at Romef(ii) the Emperor Claudius encou- 
raged the importation of corn for the use of the capi- 
toly by promising to those who should engage in the 
traffic, a similar indemnity. The observations of Mn 
Park on these transactions, are, that they bear no re- 
semblance to the contract of insurance, since the pro- 
mise of the Roman government imports no more 
** than every well regulated state is bound to do, by 
" the ties of natural justice." " It is equitable and 
"just, (he adds,) that those who appropriate their 
" wealth to the public use, should be reimbursed from 
" the purse of the state, for the private losses they 
" may sustain. Such, indeed, is the rule of conduct 
" between man and man — for when one man pur- 
" chases goods of another, to be sent abroad, was it 
" ever supposed that the seller was to be at the risk 
" of the voyage, or that if the goods perished, he 
" was never to be paid." It is evident, that the 
learned writer assumes in these remarks, that the 
Roman government became the purchaser of the 
commodities to be transported before they were 
embarked, and consequently, was to be the actual 
owner during the voyage. Upon this supposition, 
the truth of his observations cannot be denied. 
Upon any other, their application is not easy to be 
discerned. 

If the contract of purchase was future in its cha- 
racter, and was not to be complete until the delivery 
of the cargoes at their destined ports, the Roman 
government was not bound by any rules, either of 
positive law or natural equity to sustain the losses 

II I ■ ■ I ■ " ■ ■ill.il.l. i l ■ 1 11 . . til IIPI ■ ■!! ■■■ I ■ I . 

(a) Lir. L 23, c. 49 ; L. 25,.c. a Sueton. Lib. & c. 2. 



i 



MARINE INSURANCE. 19 

that might attend the transportation. (a) The rule 
in every system of law with which I am acquainted, 
is directly the reverse, and that rule is founded on 
the clearest reason : The plain design of the par- 
ties in every such contract, is to cast the risks of the 
voyage apon the seller. Even when the purchaser 
of goods, to be delivered by the seller, at a foreign 
port, agrees also to assume the risks of the voyage, 
the added agreement does not change the property. 
The seller still remains the owner until delivery, 
and the purchaser is, during the voyage, his insurer, 
in the proper and in the legal sense of the term. 
I remark then, in reply to the observations of Mr. 
Park, that his supposition that the government was 
to be the owner when the voyages commenced, is 
more than gratuitous. It is not consistent either 
with the language of the historian, (I speak now of 
the cases under the republic,) or with the facts, 
which his narrative records. 

We are told by Livy, in reference to the first 
transaction, that the merchants required the gua- 
ranty of the government against the perils they ap- 
prehended, as an express condition of their con- 
tract. Now, it seems evident, that if, under the con- 
tract, the government was to be the owner of the 
cargoes, when laden, it would never have occurred 
to the merchants that the condition they demanded 
was necessary or proper. The plain object of their 
demand, was to make the government responsible 
for losses, to which, otherwise it would not have 

(a) See Appendix, Note 5. ' 
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been liable. Had the government been the owner, 
a special agreement that it should sustain the losses 
resulting either from hostile force or the perils of 
the sea, would have been useless and unmeaning. 
It would be so under our law. It would have been 
so under the Roman. Under that law, neither the 
owner or master of a vessel was ever responsible 
for losses occasioned by a superior force, or inevita- 
ble accident, (a) The circumstances mentioned by 
Livy, in connection with the second transaction, 
place its real character beyond the reach of a rea- 
sonable doubt. He states that some of the mer- 
chants, to whom an indemnity had been promised, 
endeavored to defraud the government, by fabricated 
accounts of shipwrecks and losses that had never 
occurred; and his meaning, evidently is, that for 
these pretended losses, they sought to obtain, under 
their special agreement with the government, a 
compensation in money. It is plain, that to such a 
compensation, even had the losses been real, it was 
only in their capacity of owners, that they could be 
entitled. As to the passage from Suetonius, it 
scarcely requires a remark. Its meaning is clear 
and unambiguous. It does not appear that the 
Emperor Claudius was to purchase the corn at all. 
It was to be imported into the general market of 
Rome, for general sale to its inhabitants, and the en- 
couragement held forth by the emperor to the mer- 
chants was, an indemni^, if the corn should be lost 
on the voyage, and a fixed bounty in case of its ar- 



(a) See Appendix, Note & 
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rival . Negotiatorihus certa lucra proposuity suscepto 
in se damnoj si cui quid per tempestates accidisset. 
Upon the whole, the conclusion seems hardly to 
be doubtful, that, on the occasions mentioned by 
Livy and Suetonius, the merchants were the owners 
of the cargoes to be transported, and in each case 
were to continue so during the voyage, and until its 
termination. The government, therefore, in each 
case and in the strict and proper sense of the term, 
was the insurer of the merchant. It assumed on itself 
the whole risks of each voyage, in consideration of 
^ the benefit the public would derive from its successful 
g2 completion. The objection that no premium was 
paid,(a) seems hypercritical, and is easily answered. 
The government received a premium in the benefit 
^ resulting to the public, and the merchants paid a 
premium in a reduction from the price they would 
otherwise have received. Had the risks of the 
voyage been cast upon the merchants, the value of 
the risks, as computed by them, would doubtless 
have been added to the price they demanded. 
When goods are transported by sea, insurance, 
whether a premium be paid or not, or, in other 
words, a just compensation for the risks incurred, is 
always a component part of a remunerating price, 
just as freight is a component part of the same 
price, even when the owner of the cargo is also 
owner of the vessel. It is true that the historical 
facts adduced by Emerigon, while they prove an 
insurance by the government, are not sufficient to 

(a) See Appendix, Note 7. 
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The grand difficohy of the argument yet remains 
to be encoantered — the entire omission of the sub- 
ject of insaranee in the Roman hiw — a difficulty 
much strengthened by the fiict that the analogous 
contract of bottomry is fully and carefidly treated. 
I shall not dissemble the extent of the difficulty, nor 
deny that^ on the first consideration of the subject, 
the inference seemed to me unavoidable and neces- 
sary^ that insurance was omitted because it was un- 
known« It did not then occur to me that any other 
explanation of the fact could be given. Subsequent 
reflection and research have led me to a differen t 
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conclusion. The argument founded on the silence 
of the Roman law, proceeds on the supposition that 
the Justinian Code, (I use the term in its largest 
sense, as comprehending the whole body of the 
civil law,) was intended to embrace all laws of a 
permanent character, that from the time of its pro- 
mulgation, were to be in force throughout the em- 
pire, and to constitute the rules of decision in all its 
tribunals. That such was the general design of 
the work cannot be doubted, but, that it was meant 
to supersede all local laws and usages whatever on 
subjects not embraced in the code, or not in 
actual conflict with its provisions, it would be un- 
reasonable to suppose, and for such a supposition, 
there is not that I am aware, the slightest authority . (a) 
Now, if marine insurance was known in the time 
of Justinian, its knowledge and use were probably 
confined to the maritime cities of the empire, and 
it existed in each, not by virtue of any positive law, 
but as a local usage. It was a custom of mer- 
chants, and it was either by the merchants them- 
selves, or by local tribunals, that all questions arising 
under it were probably determined. Such was the 
form in which insurance arose in modern Europe. 
Merchants were its sole inventors. The custom of 
merchants supplied the rules by which it was 
governed, and, for a long period, all its controver- 
sies were exclusively decided, either by the arbitra- 
tion of merchants, or by tribunals specially esta- 
bliidied for their use. It was not a subject of 
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positive lawy nor within the jurisdiction of the 
ordinary conrts of justice. It is highly probable 
that a similar state of things existed under the 
empire ; and if so, the omission of insurance, in a 
compilation of its general laws, is readily explained. 
The contract and the lawof insurance were unknown 
to the tribunals and magistrates, by whom the 
general laws of the empire were administered, and 
must have been equally unknown to the juris- 
consults at Rome, from whose writings the laws of 
Justinian were principally extracted. 

It may be thought that this reasonmg, however 
specious, is effectually refuted by the fact, that the 
contract of bottomry, and the laws by which it is 
defined and regulated, were recognized and adopted 
by Justinian. Bottomry, it may be said, is as truly 
a mercantile usage, of the existence and provisions 
of which, it might be presumed that the tribunals 
and lawyers of Rome were ignorant, as marine 
insurance. The same causes, whatever they were, 
that led them to the knowledge of the one, must 
have led them to the knowledge of the other : nor 
can it be denied that the law of insurance was just 
as proper to be inserted in a body of general laws, as 
the regulations of maritime loans. The conclusions 
are, that, had such a law existed, it would have been 
known — if known, it would have been adopted. It 
is in these objections that the weight of the oppo- 
site argument consists. That they have much 
apparent force cannot be denied. Yet, a reply, not 
unsatisfactory, may perhaps be given. The reply 
will be satisfactory, should it appear that the facts, 
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that maritime loans were familiar to the knowledge 
of the Roman jurists, and a favorite object of their 
regulation and study, may be explained by reasons 
that are not at all applicable to marine insurance. 

It is well known to scholars, that the patricians 
and senators of Rome, in the latter days of the 
republic, and its nobles under the empire, from 
causes that history too clearly explains, were, in an 
eminent sense, the capitalists of the world, and that 
the usual and favorite mode, in which they employed 
and sought to augment their riches, was in loans at 
a high rate of interest — loans, not confined to the 
capital, but freely extended to the provinces. (a) 
It is for voyages of more than ordinary importance, 
that loans on bottomry are commonly needed, and 
it is the advance of a large sum that is usually re- 
quired. Such loans, the merchants desirous to 
borrow, would, very often, find it difficult to effect 
in the cities of their residence, and we may affirm, 
without hazard, that it was in Rome itself, the 
great money market of the empire, that they were 
usually sought and obtained : hence the tribunals 
of Rome necessarily acquired jurisdiction of the 
subject — hence the learning and sagacity of the 
Roman jurists, themselves belonging to the class by 
which the loans were made, were soon employed to 
define and regulate the interesting contract — a con- 
tract not liable to the attaint of usury — such were 
the early decisions — whatever might be the rate of 
interest it secured. It is not surprising that this 



(a) See Appendix, Note 9. 
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contract became a favorite at Rome, nor that the 
regnlations concerning it, framed with the most at- 
tentive care, were incorporated in the labors of Jus- 
tinian. Although, it is probable that maritime loans 
were nsuaUy obtained at Kome, it by no means fol- 
lows, that a resort to Rome was necessary, where 
the only aid required was that of insurance. If in- 
surance was practised at all, it was probably effected, 
in ancient as in modem times, either by the mutual 
guaranty of associated merchants, or by a division 
of the burthen among several individuals, each be- 
coming responsible for a moderate proportion of 
the sum insured, and hence, the merchant, as a 
general rule, would effect it without difficulty, in the 
place of his residence. Thus, it may well have 
happened, that marine insurance, retaining its ori- 
ginal form of a mercantile usage, continued a 
stranger to the laws of Rome, while maritime loans 
were first adopted, and then protected and 
cherished by the same laws, with more than ordina- 
ry affection and care. 

It is not then a necessary conclusion from the 
silence of the Roman law, that marine insurance was 
unknown ; even should the explanation of that silence 
I have now given be deemed inadequate, another 
stiU remains, by which that inference iq>pears to be 
conclusively repelled. It is susceptible, it seems 
to me, of the clearest proof, that the fimmers of the 
Justinian Code did not intend to include in their 
labors all maritime laws that were then in force, 
and insurance may, therefore, have been omitted 
precisely from the same causes that led to the ex- 



MARINE INSURANCE. 27 

elusion of Other branches of commercial law. It 
is true that other maritime laws, than those relating 
to maritime loans, are found under various titles in 
several books, both of the Pandects and of the 
Code, distinctively so called ; yet, when these laws 
are collated and examined, it is seen that they are, 
comparatively speaking, few in number, and rather 
supplementary than original in their general cha- 
racter. Some are enacted with a sole view to the 
interests and convenience of the government — some 
are exclusively penal, and, in some, the existence of 
other regulations on the same subject, which do not 
appear, is clearly implied. Taken collectively, they 
do not bear even a distant resemblance to the charac- 
ters of a code intended to embrace all the known and 
proper subjects of maritime law. Laws of the clear- 
est importance and widest utility — regulations that 
seem essential to the very subsistence of navigation 
and commerce, are not to be found. There are no 
laws, for example, defining and prescribing the re- 
lative rights and duties of owners, masters, and ma- 
riners ; none for the regulation of freight, and of 
the wages of seamen. The conclusion, that no 
such laws existed is so improbable and violent, that 
few will hesitate to reject it as manifestly false. The 
same conclusion, in respect to insurance, may be 
just as groundless. (a) 

A difficulty still remains that may arrest and 
suspend our decision. The very statement I have 
made suggests an inquiry that demands a reply. 

(0) See Appendix, Note 10. 
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How shall we account for this exclusion from 
the Justinian code of the most appropriate and 
most important subjects of maritine law? How 
can we reconcile it with the known plan and 
intentions of its framers ? or with the course that, 
in relation to other subjects, they constantly 
observed ? I shall not seek to evade these ques- 
tions. If I mistake not, Justinian has himself 
replied to them, and it is in the Pandects that we 
shall find the solution we desire. When Trebonian 
and his associates, under the auspices and orders 
of Justinian, commenced their labors, an ample 
code of maritime laws, probably embracing all 
the subjects which they omitted, was not only in 
existence, but was in actual force as law through- 
out the empire, and had been so for a series 
of ages. Those who have directed their attention 
to the subject, will at once understand, that I 
refer to the laws of Rhodes, framed in the age of 
her commercial grandeur, when she claimed and 
possessed the dominion of the seas, and long and 
justly celebrated, (if we receive the testimony of 
Cicero and other ancient writers,) for their accuracy, 
equity and wisdom. (a) It is uncertain whether the 
authority of these laws was admitted and followed by 
the tribunals of Rome, under the republic, but 
that they were adopted by an early decision of Au- 
gustus, and declared a part of the law of the empire, 
is an established and undoubted fact. In 'li^ subse- 
quent age, the decision of Augustus was confirmed 



(jO) Strabo, Lib. xiv. Cicero pro lege Manilla. 
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and renewed by Antoninus Pius. The edict of this 
emperor, a rescript in answer to a case submitted 
for his decision, is very different in its form from our 
modern laws ; but as it is exceedingly brief, and a 
good specimen of the style in which the masters of 
the world were accustomed to address their subjects, 
your patience, I am sure, will not be wearied by its 
recital. I translate it in these words : " The earth 
" is subject to my dominion. The seas to that of 
*^ the law. Let the case be determined by the Rho- 
" dian law, on naval affairs, the provisions of which 
" I direct to be observed in future, in all cases where 
"they are not repugnant to the laws of Rome. 
" The same decision was formerly made by the divine 
"Augustus."(a) We have now reached the evi- 
dence of which I spoke. This edict of Antoninus 
is republished by Justinian. It is inserted in the 
Pandects, and no other reason for the insertion, I 
apprehend, can be given, than the intention to con- 
firm its authority. Justinian then, following the ex- 
ample of his predecessors, adopts the Rhodian laws, 
and directs them to be observed in all cases, not pro- 
vided for in his own, and hence it is, that on most 
of the subjects, and those the most important, which 
these laws must have embraced, his own are silent. 
To have re-enacted the Rhodian laws by a special 
adoption of each provision, would have been a waste 
of time and diligence. They were already collected 
and published in an appropriate form ; as to them, 
the labor of selection and arrangement so impera- 

(a) Dig. Lib. xiv. Tit 2, L. 9. Vide Note 11. 
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tively required, in other branches of the Roman 
law, was unnecessary. It had been already per- 
formed, and the laws as they stood, were its result. 
To secure their future observance, nothing more 
was necessary than to proclaim again their author- 
ity. It is then to the Rhodian laws, that we should 
direct our researches. It is there that we should 
seek for evidence of the existence of insurance, 
since it now appears, that if any positive regulations 
of the contract existed, it is in the Rhodian, not in 
the Justinian code, that we might reasonably expect 
to find them. It unfortunately happens that the 
necessary examination cannot now be made. The 
genuine laws of Rhodes are no longer extant. It 
is true that certain laws denominated Rhodian, have 
been published in modern times, and have been il- 
lustrated by learned annotations and laborious com- 
mentaries, but the laws thus published, are, not only 
imperfect and confused ; their authenticity is more 
than doubtful. Bynkershoeck, Heineccius and 
Emerigon, condemn and reject them ; and the resist- 
less logic of Azuni, in an express dissertation on the 
subject, has fixed, indelibly, the marks of forgery 
on the entire collection. (a) 

Here, then, on this topic, our enquiries and spe- 
culations cease. Whether marine insurance was 
known to the ancients, must still remain a ques- 
tion of mere probability. That it can ever be de- 
cided by positive evidence, we have little reason to 
expect. In supporting the aflSrmative of this 

(a) See Appendix, Note 11. 
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question, it i& a presumption only that I have sought 
to establish. I have meant only to affirm, and have 
endeavored to prove, that this presumption is fair, 
reasonable and consistent, and that its force is 
scarcely weakened, far less is it annulled by the 
hostile arguments that have been arrayed against 
it. 

The topics that remain to be considered — the 
origin and progress of insurance in modern Eu- 
rope — the sources whence the law of insurance, as 
it now exists, is chiefly derived, and the public 
benefits that have flowed from the introduction of 
the usage — will form the subjects of a succeeding 
Lecture. 



NOTES. 



Note 1. 



The silence of the Roman law is not entire, if 
according to the interpretation that Emerigon has 
given to certain texts, wager policies were not un- 
known. "Cette espece d'assurance, n'etoit pas in- 
" connue aux Romanis. Si un tel navire arrive 
" d'Asie je vous donnerai telle somme, si navis ex 
'^ Asid venerity L. 63, ffde verb ohlig : si'l n'arrive . 
" pas, vous me donnerez telle somme, dare spondes, 
" si navis non venity L. 129, Jf. eod.^^ (Emerigon^ ch. 1, 
sec. 1.) If insurance was practised in the form of 
a wager, it adds great force to the presumption, that 
it was also known as a contract of indemnity. 
Judging from the experience of modern Europe, it 
even seems probable that the legitimate use of the 
contract preceded the abuse. Mr. Marshall says, 
that " there is in the Pandects an observation of 
" Ulpian which affords greater color for supposing 
" that marine insurance was not altogether unknown 
" to the Romans, than any other authorities that have 
" been cited. Ulpian puts the question, " Ilia stipu- 
" latio decem millia salva fore promittis f and replies 
" valet." But it is evident from the context o f the law, 

5 
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(Dig. Lib. xlv. L. 67,) that the stipulation of which 
Ulpian speaks, had no relation to marine risks, but 
was simply the guaranty of a debt. (Marsh Pre 
Disjp. 8.) 



Note 2. 

Pliny (Hist. Nat. Lib. xix* Prooemium) in a 
somewhat rhetorical enumeration of the uses and 
virtues of flax (linum) says, "Sed in qua non 
occurret vitsB parte, quodve miraculum majus, 
herbam esse, quse admoveat JSgyptum Italise, in 
" tantum ut Galerius a freto Sicilise Alexandriam, 
septimo die pervenerit, Babilins sexta: sBstate 
vero proxima,. Valerius Marianus nono die lenis- 
^' simo flatu : herbam esse, quae a Gadiis ab 
Herculis columnis septimo die Ostiam aflferat, 
et citeriorem Hispanian quarto, provinciam Nar- 
"boncnsem tertio^ Africam altero." The dis- 
tance from Sicily to Alexandria is about one thou- 
sand miles. The voyage could not therefore have 
been performed in six or even nine days by any 
other than a direct route. 
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Note 3. 

I state this on the authority of Mr. Beawes, 
(Lex Mercat. Introd. p. 5,) but must confess that 
I have searched in vain in the voluminous compi- 
lation of Pliny for the passage to which he 
refers. It is indeed stated by Pliny that the an- 
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nual profits on the trade of Alexandria with 
India, which were at the rate of one hundred to 
one on the capital employed, amounted to a sum 
which in modern currency would be equal to 
about twenty-four millions sterling, and it is not 
improbable that this is the passage Mr. Beawes 
had in view. {Pliny , Lib. v. cap. 22.) 



it 



Note 4. 

Emerigon also quotes and relies on the fol- 
lowing passage from a letter of Cicero, " Laodi- 
" ceoe me proedes accepturum arbitror omnis pe- 
cuniae publicse, ut et mihi et populo cantum sit 
sine vecturaB periculo." {Epis. ad Fam. 2. 17.) 
But I agree with Mr. Marshall, that the probable 
meaning of Cicero was, that he would deposit 
the money at Laodicea, and there take security 
for its being paid at Rome without any risk to 
himself or to the republic, and hence that the 
intended contract bears a much stronger afiinity 
to the practice of remitting money by means of ' 
bills of exchange than to that of insurance. In- 
deed, the words of Cicero do not necessarily im- 
port that the money was to be paid at Rome at all. 
The contemplated security may have been for its 
repayment at Laodicea. 

If a controversy can be settled by a bold 
assertion, that, we are considering, has been termi- 
nated by Boucher. He says, {Droit Mar. ch. 
29, § 1250,) " II est faux que ce soit les luifs, 
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'' comme le pretend Giovan Vilani, et apres lai 
^^ Cleirac et antres anteursi qui soient les inventeurs 
^^ du contrat d'assurance, pnisqne les Romains Font 
" connu et pratique." And he then refers to the 
letter of Cicero, as indubitable evidence of the 
fact. 



Note 5. 

It is evident from the narrative of Livy, that 
this was the nature of the contract. The public 
treasury was exhausted, and it was promised to 
those who, upon the credit of the republic, would 
engage to furnish and transport the necessary 
supplies, that they should be paid out of the 
first monies that should thereafter come into the 
treasury, " Conducerent ea lege ut quum pecunia 
" in serario esset, iis primis solveretur." It is 
therefore certain that the delivery in Spain was 
to precede, and consequently was a condition of, the 
payment. The Prcetor had given public notice 
that on a certain day he would receive propo- 
sals for the contract on these terms, and on the 
day appointed, (the narrative proceeds,) " ad con- 
" ducendum tres societates aderant hominum un- 
" deviginti, quorum duo postulata fuere, unum ut 
" militia vacarent, dum in eo publico essent, al- 
terum, ut qu(B in naves imposuissentj ah hostium 
tempestatisque vi publico periculo essent. Utro- 
" que impetrato, conduxerunt, privataque pecunia 
" respublica administrata est." 
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Note 6. 



The edict of the Praetor (Dig. Lib. iv. tit. 9,) 
declares the owner of the vessel to be liable for 
the safe transportation of all goods received by the 
master, and from its general terms it might be in- 
ferred that this liability was universal and absolute, 
but it is expressly stated by Ulpian, in his comment 
on the edict, that losses resulting from inevitable 
accident, as from shipwreck or piracy, were con- 
strued to be excepted, " At hoc edicto omnimodo, 
qui recepit tenetur, etiam si sine culpa ejus res 
perierit, aut damnum datum est, nisi si quid 
" darnno fatali accidit : inde Labeo scribit, si 
quid nanfragio aut per vim piratarum perierit non 
esse iniquum exceptionem ei dari." (Dig. ut 
sup. lex. 3.) 



It 






Note 7. 

The objections, that no premium was paid was 
first made by Kuricke. (Diatrib. de Assecur. p. 829.) 
It is repeated by Millar, and adopted by Mr. Park, 
{Introd. p. 16, not€j^ but the reply of Emerigon, 
which in substance is that given in the text, seems 
to have escaped their notice. (1 Emerigon^ ch. 3, 
%ec. 11.) The passages from Livy and Suetonius 
were first adduced and relied upon as proof. " Hunc 
contractum (assecurationis sc.) veteribus non 
" plane ignotum fuisse," by Loccenius. (Lib. 2, 
ch. 5, w. 2.) 



^ 



Note 8. 



We hare, indeed, eqxen eridaiee tkat local 
laws relatijig to comneicey were mM in all cases 
meant to be sapaseded. The Nordic contain a 
distinct recognition of die Taliditj of local usages 
on the subject of marine interest. (Nor. 106.) It 
is tme that, by a subsequent law, (Not. UO,) all 
these usages are abolished, and all peiaons prohi- 
bited from taking more than 12 pa- cent., the rate 
before limited by the genial law ; but this |Nn^- 
bition strengthens the aigum^it. If an express 
prohibition was deemed necessary to abcJish local 
usages, differing frcun a law, general in its original 
terms, it could never hare been supposed that such 
usages were abolished by the mere omission of the 
subjects to which they related. 



Note 9. 

The letters of Cicero, when he was Proconsul 
in Cilicia, contain some curious details relatire to 
loans in his province made by Pompey and by 
Brutus. (Epist. ad Attic. Lib. iv. c. i. ii. iii.^ The 
means by which an agent of the latter, previous to 
the arrival of Cicero, had sought to enforce the 
payment of a debt due to his principal from the isle 
of Cyprus, were somewhat extraordinary. He had 
shut up the whole senate of the island in their own 
senate house, and to compel them to accede to his 
demands, had kept them so long imprisoned that 
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five of their number were starved to death. " In- 
'^ clusum in curia senatum Calamine obsederat ut 
" fame quinque morerentur." What is still more 
astonishing is, that Brutus seems to have approved 
and justified the conduct of his agent. The rate 
of interest which the agent demanded was ^* quar- 
temse centesimee ;" but Cicero seems to have com- 
pelled him to accept centesimse, that is, twelve per 
cent, per annum instead of forty-eight ! 

The practice of lending money on bottomry at 
very high rates of interest, seems to have prevailed 
at Rome from an early period. It is said by Flu* 
tarch, that Cato the elder, in his old age, when 
avarice had become his dominant passion, adopted 
this mode of increasing his revenues. I give the 
passage in the antiquated but expressive French of 
Anlyot. " Mais a la fin il devint uji pen trop aspre 
" et trop ardent k acquerir et abandonna le labour- 
^^ age disant que 1' agriculture estoit de plus grand 
^^ delectation que de grand profit. Parquoy a fin que 
^* son argent fust mieux asseuree et de plus grand, 
^* et plus certain reveuu il se mit a acheter des lacs 
" et des estangs, &c* Davantage il presta son ar- 
" gf nt a uBure et encore a usure maritime qui est 
"la plus repronve et la plus blasmee de toutes 
" pource qu' elle est la plus excessive," (Vie de 
Cato le Censeur. Amyot, p. 485, ed. 1583.) The 
first limitation of the rate of interest on maritime 
loaus which, in the language of Gibbon, " the wiser 
" ai&cients had not attempted to define," was made by 
Justinian : it was fixed in the code at twelve per 
cent. (Cod^y Lih. 10, tit. 22, 23 ; Gib. Dec. and 
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Fallf vol. 5,jp. 362.^ This, considering the short'- 
ness of the voyages, gave what we should* now 
consider an exorbitant premium in addition to ordi- 
nary interest. It is as much as is now usually 
charged on an East India voyage, out and home. 



Note 10. 

All the laws on the subject will be found in the 
following books and titles. Dig. Lib. 4, tit. 9 ; 
Lib. 14, tit. 1, 2 ; Lib. 22, tit. De nautico fcenore ; 
Lib. 47, tit. 5—9 ; Code, Lib. 4, tit. 25—38 ; Lib- 
5, tit. 62 ; Lib. 11, the whole book ; Novel 106—110- 
The reader who has not the means or leisure to 
verify the statement of the text by consulting the 
original laws, may satisfy himself by examining the 
abstract of Azuni, vol. 1, ch. 4, art. 3, 5. 



Note 11. 

The original law is an extract in Greek from the 
the celebrated Jurisconsult Volusius Mecianus, and 
as he flourished under Antoninus Pius, there can be 
no doubt of the authenticity of the edict. The 
following is the Latin translation : 

'^ Domine Imperator Antonine, nauA^agium in 
'^ Italian facientes, direpti sumus a publicanis 
^' Cyclades Insulas habitantibus. Respondit Anto-' 
^^ ninus Eudoemoni. Ego quidem mundi Dominus, 
"lexautem maris : lege id Rhodia,qu8e de rebus nau- 
" ticis prflBscripta est, judicetur, quatenus nulla nos- 
«* trarum legum adversatur. Hoc idem Divus quo- 
** que Augustus judicavit." 
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Note 12. 

These spurious laws were first published at 
Basle in 1561, afterwards at Frankfort in 1596, 
with a commentary by Leunclavius. There is an 
English translation in the work entitled, " A Gene- 
*^ ral Treatise of the Dominion of the Sea, and a 
" Complete Body of Sea Laws," respecting which 
the reader should consult a note of the learned and 
accurate translator of Azuni. ( Johnson^ s Azunif 
1 toL p. 286, n.J The dissertation of Azuni is 
contained in the 2d article of his 11th chapter. 
(1 Emerig., Pref.,p. 2, 8.^ 
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LECTURE VII. 



OF BEPBESENTATIOINS* 

The qualities, construction and effect of a repre- 
sentation, will form the subject of the present lec- 
ture. From causes that will appear in the course of 
the discussion, the'^subject is perplexed and difficult. 
To elucidate it properly will require some labor; 
To apprehend it correctly, your careful attention. 

Mr. Marshall(a) defines a representation as "a 
" collateral statement, either by writing, not inserted 
in the policy, or by parol, of such facts or circum- 
stances relative to the proposed adventure, as are 
necessary to be communicated to the underwriters, 
to enable them to form a just estimate of the risks." 
This definition has been generally followed, and in 
many judicial opinions, its accuracy seems to be ful- 
ly admitted. It is, however, liable to many and 
grave objections. 

It is not essential to a representation that it should 
be made by parol, or by a writing not inserted in the 
policy ; it may be contained in the policy itself. It 

(a) 1 Marshall, 450. 
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is trae that by the English law, and our own, every 
affirmation of a fact contained in the policy, in what- 
ever terms expressed, is construed as a warranty,(a) 
bnt when the statement relates, not to facts, but to 
the information, expectation or belief of the party, 
it is plain that it cannot be thus construed, and it 
is equally clear that when the parties declare that 
the statement, although positive in its terms, shall 
be construed as a representation, and not as a war- 
ranty, the intention so declared must supersede the 
general rule. (i) To illustrate this: If it be stated 
in the policy that the vessel to which the insurance 
relates, is provided with 10 guns and 20 men ; this 
is a warranty, and if she have one gun, or one man 
less than the stipulated number, the policy is void, 
but if the statement be that '' according to the last 
advices f the vessel will be furnished with the same 
armament/' this is not a warranty of the fact, but a 
mere assertion that such advices had been received, 
and if this assertion be true, and the case is other* 
wise exempt from fraud, the policy is vaUd, even 
when the information proves to be wholly errone- 
ous. If to the positive statement, these or equiva* 
lent words are added, " It is however understood^ 
**that this statement is not to he construed as a 
^^ warranty f but as a representation merely ^'^^ its 
literal fulfilment is no longer requisite, and unless 
the variation from its terms be such as plainly to en- 
hance the risks, the insurer continues liable. 

The next objection to the definition of Mr. Mar- 

(«) Vide Note 1. (b) Vide Note 2. 
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shall is of a more serious character, as the mistake to 
which it refers has already been, and if uncorrected, 
may continue to be a source of error in the decisions. 
It is not universally true, that a representation is a 
collateral statement, by which, it is meant, not 
merely that it is collateral to the policy, but collate- 
ral to the agreement ; not only that it forms no part 
of the written instrument, but no part of the con- 
tract between the parties. («) This position would 
be strictly correct, were it only on the ground of 
fraud, that a representation is permitted to avoid the 
policy, but as a positive representation, if materially 
untrue, discharges the insurer, whether its falsity 
proceed from design, mistake or accident, it is 
evident, upon due consideration, that every such rep- 
resentation is as truly a part of the agreement as a 
warranty in the policy. It is equally an undertaking 
on the part of the assured, and as such, a basis of the 
contract on the part of the insurer, that the facts, 
which it embraces exist, or shall exist, and the only 
difference is, that it is construed more liberally in 
favor of the assured. The warranty precludes all 
inquiry as to the materiality of the facts that it em- 
braces, or by which it is alleged to be violated, and 
must be fullfilled to the letter. The facts included 
in the representation must be material, and the ques- 
tion whether it has been fulfilled or violated, is deter- 
mined, not by a reference to its letter, but to its spirit 
and intent; still its substantial truth, when posi- 
tive in its terms, is a condition precedent to the lia- 

(a) Noted. 
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bility of the insorer, jiuit as certainly as the literal 
troth of a warranty. There are even cases to 
which these distinctions are not applicable ; cases 
in which a representation and a warranty embra- 
cing the same facts are the same in their le- 
gal construction and effect. Such is the result 
where, from the nature of the subject to which 
the representation relates, any change m the fiicts 
that it aflGums or implie8,must be material, (a) Thus 
it has been justly decided that a representation of 
neutrality is equivalent to a warranty. It embraces 
the same facts, imposes the same duties, is violated 
by the same acts or circumstances. A similar iden- 
tity seems to subsist between a representation and 
a warranty, that the vessel, to which the insurance 
relates, will depart with convoy, and certainly ex- 
ists in other cases that will hereafter be mentioned. 
When the only difference between a representation 
and a warranty consists in the mode of proof — 
where they impose the same obligations on the as- 
sured, and confer the same rights on the insurer, 
the fallacy of considering the one as relating to 
matters out of the contract, and the other as an 
essential part of it, is somewhat more glaring, but 
it equally exists in every case where the representa- 
tion implies an undertaking or promise, th^ breach 
of which discharges the insurer ; that is, in every 
case where the representation is not simply an as- 
sertion that the party believes the facts represented 
to be true, but, whatever may be its terms, is in 

(a) Note 4. 
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ejffect an agreement that, if they shall prove to 
be suhtantially untrue, the insurer shall not be 
liable. 

I am far from denying that the terms of the de- 
finition, on which I have commented, are fully justi- 
fied by the language of the judges in many of the 
reported cases. (a) The doctrine of the English 
courts in the earlier cases, seems to have been that 
the only ground, on which a representation can af- 
fect a policy, is actual fraud, and while such conti- 
nued to be the law, the expressions used in these 
cases, that a representation is a collateral statement^ 
and no part of the agreement y were strictly true. It 
must also be admitted, that the language of the 
judges was not changed, even when they decided 
that a misrepresentation without fraud, avoids the 
policy, and that every representation, if positive and 
material, must be substantially complied with, and 
instead of referring the discharge of the insurer in 
these cases to the breach of a condition, on which 
his own promise of an indemnity depended, they 
chose to . place it on the ground, that his faith 
in the representation had led him to a false 
estimate of the risks, and that being thus de- 
ceived, the misrepresentation, although not an ac- 
tual, was a constructive fraud. The fallacy of this 
view is evident when we consider that unless 
the representation was in its nature a positive 
undertaking, the fact that the insurer was deceived 
by it is wholly unimportant. Construe the re- 

(a) Note b. 
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presentation as expressing only the expectation or 
belief of the party, and suppose it to have been 
made in good faith, and although the insurer 
may have been equally deceived by it — may have 
placed the same faith in its truth or its perform- 
ance — ^he remains liable. When there is not an 
actual intent to deceive, there is no other fraud 
than exists in every case where a party relies on 
a promise which is not fulfilled. Yet, the mo- 
tives of the judges in the adoption of this view, 
it is perhaps not difficult to conjecture. To 
have admitted evidence of a representation con- 
sidered as an agreement, and consequently an 
essential part of the entire agreement, would 
have been a plain violation of the rule that for- 
bids the alteration of a written instrument by parol 
evidence. By treating every misrepresentation, 
however innocent or undesigned, as a fraud, the 
apparent contradiction was avoided, and the re- 
ception of the evidence rendered verbally con- 
sistent with the integrity of the rule. The ele- 
mentary writers have conformed their own lan- 
guage to that of the judges, without adverting to 
the fact that its true import is contradicted by the 
decisions, and that by the effect of the decisions 
every positive representation is in fact a warranty, 
distinguishable only from a warranty in the po- 
licy as subject to a less rigorous construction. (a) 

Notwithstanding the bias we all feel in favor 
of the system to which we have been accustomed. 



(a) For further observatiomH see Notes 3 and 6. 
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and in which we have been trained, I have been 
unable to resist the conviction that on the sub- 
jects of representation and warranty, the foreign 
law of insurance is, for many reasons, preferable 
to our own. By the law of France, of Italy, of Ham- 
burgh, and of other parts of Europe, every fact, 
deemed material by the parties, must be inserted 
in the policy, but no such statement is construed 
as a condition, on the literal truth or fulfilment 
of which the validity of the entire contract de- 
pends, unless the intention that it shall be so con- 
strued is expressly and unequivocally declared : 
In all other cases the statement is deemed a sim- 
ple notification of the facts to which it relates, 
and although its substantial truth or performance is 
still regarded as a condition on which the liabi- 
lity of the insurer depends, it is construed, with 
great liberality, in favor of the assured. It is suf- 
ficient to charge the insurer that there has been 
no such departure from its terms as plainly to 
increase his risks, and he even continues liable 
when it has been falsified by some act or event 
wholly independent of the will, and contrary to the 
intentions of the assured. Thus, where it is stated 
in the policy that the vessel has a certain num- 
ber of guns and men, the clause is construed to 
mean, that in case of necessity she shall be able to 
defend herself with a force equivalent to that which 
is specified, and if, during a part of the voyage, 
in which she is not exposed to any risk from 
capture, as in a passage down a river, she has 
no part of her armament on board, if a loss 

7 
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occur from a distinct peril, the insurer will be 
responsible. So, if the statement is that the ves- 
sel will sail on or before a certain day, if she 
is detained in port for a few days by a storm or 
some other occurrence unconnected with the will 
or acts of the assured, or his agents, the policy 
retains its validity, and will protect her during 
her subsequent voyage.(a) That these provisions 
are better adapted than those of our own law to 
prevent perjury and fraud, and to express and 
fulfil the real intentions of the parties, it seems 
impossible to doubt. They prevent litigation on 
the questions whether a particular representation 
was in fact made, what were its terms, and whe- 
ther it was material, for by its insertion in the 
policy, the materiality is admitted. They facilitate 
the proof of a concealment, for where a material 
fact is proved to have been known to the as- 
sured, its omission in the policy will generally be 
conclusive proof that it was not disclosed. If 
adopted into our own law they would put an end 
to the confusion^ and uncertainty that to a con- 
siderable extent now prevail, arising from the 
conflict of opinions, on the question how far the 
terms of a representation may be admitted to 
control those of the policy, and they would restore 
the salutary rule that declares that no written 
agreement shall be altered or extended by parol 
evidence to its just and paramount authority. (J) 
There is another error in the definition of Mr. 



(a) Note?. (ft) Note 8. 
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Marshall, not, however, likely to lead to practical 
consequences, that remains to be noticed. A re- 
presentation is certainly not confined to facts neces- 
sary to be communicated to the underwriter, if the 
necessity meant is that which arises from the duty of 
the assured. The assured is under no obligation to 
disclose facts tending not to increase but to diminish 
the risks ; yet, it is to such facts that most represen- 
tations relate. The object of the assured in making 
a representation usually is, to reduce the premium by 
showing the real to be less than the apparent risks, 
and to such cases alone can the defence of a misre- 
presentation apply. Such is the character of nearly 
all the representations found in the books, and to such, 
nearly all the decisions and the rules which they es- 
tablish, will be seen to refer. A representation of 
facts increasing the risks is never necessary to be 
proved, except by the assured, and the object of 
the proof is never to avoid the policy, but either to 
repel the allegation of a concealment, or to charge 
the insurer with a loss for which he would not other- 
wise be responsible. 

As the objections that have been stated, prevent 
us from adopting the definition of Mr. Marshall, I 
have found it necessary to frame another, as a foun- 
dation for the observations that are to follow. 

A representation is a statement of facts, circum- 
stances, or information, tending to increase or 
diminish the risks as they would otherwise be con- 
sidered, made prior to the execution of the policy, 
by the assured or his agent to the insurer, in order 
to guide his judgment in forming a just estimate of 
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the risks he is desired to assume. It is usually^made 
by parol, or by a writing not inserted in the policy, 
bat when the intention, as to the construction is 
sufficiently declared, may be expressed in the 
policy. 

Representations relate either, 1. To facts ; 2. To 
the information ; or lastly, to the intentions, expecta- 
tion, or belief of the assured ; and as these are very 
distinguishable in their construction and effect, they 
will require to be separately considered. 

A representation of facts I term a positive re- 

Repretenta- ^ * 

tion of &CU. presentation, and I use the phrase in that sense 
throughout these Lectures. Positive representa- 
tions are divided into cuffirmatite and promissory; 
when affirmative^ they assert the past or present 
existence of the facts to which they relate ; when 
promissory J that the specified event will happen, or 
act be performed. This distinction was first made 
in terms by Mr. Marshall, but it is clearly deducible 
from the cases, and, although its accuracy has been 
recently impugned, it is sustained by an irresistible 
weight of authority, (a) The objection to its pro- 
priety rests chiefly, if not entirely, on the erroneous 
supposition that it is only as fraudulent that a mis- 
representation can affect the policy ;(i) a doctrine 
which, as already stated, the modern decisions have 
effectually overthrown. In truth, the majority of re- 
presentations w[e promissory J and many, and those 
the most usual and important, when affirmative in 
their terms, are promissory in their spirit and in- 

(a) Note 9. {h) Vide cases, Note 4. 
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tent ; that is, while they assert the present exist- 
ence of the facts they embrace, they imply a stipu- 
lation that the same facts shall continue to exist 
during the continuance of the risks. Thus, where 
a vessel is represented to foe neutral, the meaning is, 
not merely that such is the character of her present 
owner, but that no act shall be done to change or 
affect her neutrality during the voyage or period for 
which she is insured. So, where it is represented that 
the vessel has a certain document, such as a license 
to trade, necessary to her safety on the voyage in- 
sured, the promise implied is, that the document 
shall continue on board during the voyage, and shall 
be used when necessary for her protection. So 
where it is stated, that the vessel has a certain ar- 
mament, or a cargo of a certain quality or weight, 
it is a stipulation that the first shall not be dimi^ 
nished, or the second increased or changed so as to 
increase the risks of the insurer; and in these, and in 
all similar cases, the mere affirmation of the existing 
fact is unimportant : it is the implied promise that ^ 
there shall be no change to the prejudice of the in- 
surer, that alone gives value to the representa- 
tion. 

Dismissing then this objection, the first inquiry in what 

• •'« I •■» /» •• cases ft po~ 

IS, m what cases may the evidence oi a positive sitive re- 
representation be properly received? And to this in- fnTy*brpro" 
quiry, it seems to me, but one answer can foe given. ^**^- 
The evidence is to be received in all cases where the 
terms of the representation do not plainly contradict 
those of the policy. That such is the rule where 
fraud is alleged is not denied, but I mean that 
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this is the universal rule, and that to abandon it 
would involve the entire subject in hopeless per- 
plexity : I am unable to conceive that any other 
intelligible and consistent rule — ^that is consistent 
with the actual decisions-— can be substituted. 
When the representation is so directly repugnant 
to the terms of the policy that they cannot stand 
together, and effect be given to both, the evidence 
must of necessity be rejected. The presump- 
tion is then irresistible, that the representation 
was abandoned, and the contract framed on a 
different basis, and to admit the proof would 
render the whole agreement void for uncertainty ; 
but the proof is to be allowed in all cases where a 
consistent interpretation can be given. (a) It is no 
objection to the evidence that if admitted it would 
alter the legal construction of the policy by restrict- 
ing the meaning of certain clauses or words, and 
thus diminishing, or creating an exception from, the 
risks, for which the insurer on the face of the policy 
is liable, for such is the necessary effect of every 
positive representation favorable to the insurer.(J) 
In many cases, such a representation restricts the 
meaning of other clauses or words in the policy, 
and in all it limits the operation of the general 
words, that fix the liability of the insurer, by making 
his promise of an indemnity depend on the sub- 
stantial truth of the facts represented : that is, it 
makes the promise which constitutes to the assured 
the sole value of the contract, and which on the face 



(a) Note 10. (h) Vide Cases, Note 4. 
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of the policy is absolute, conditional in its effect : 
an alteration in the construction of an agreement 
as vitally important as is possible to be stated. 

When the representation is of facts that tend to 
increase the risks, it is by the assured that the evi- 
dence is offered, and, generally speaking, its object 
is to repel the defence of a fraudulent concealment : 
but there are some cases in which it has also the 
effect of altering the construction of the contract, 
not by restricting, but by enlarging the operation of 
general words, so as to make the insurer responsi- 
ble for a loss that the policy would not otherwise 
have covered :(a) Thus under the general words of 
a policy, the insurer, except in special cases, as we 
have already seen, is not responsible for a loss on 
goods contraband of war, but when the fact that 
such goods hav^ been, or are intended to be, laden, 
has been disclosed to him, the legal construction of 
the terms of the policy will be extended to embrace 
them. The result of these observations is, that 
the rules of evidence in respect to the admissibility 
of a representation, are substantially the same as in 
respect to a usage, and that in many cases the rep- 
resentation when proved becomes like the usage, a 
part of the contract. (J) It is not to be denied that 
there are several reported cases in which these rules 
have not been observed, but they are fully sustained 
by a great majority of the decisions, both in England 
and the United States, and upon no other grounds 
can these decisions be explained or justified. 

2. The rules that govern the construction of a 
—————— —■i^"^'^——^——^ ■ ■ ■ ■ ' ■' ' ■ «» ■ ■ 

(a) Vide sup. Lect. 6. (b) Sup. Lect 3. 
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representation next claim our attention. They are 
framed with a laudable anxiety to suppress fraud, 
and to give effect to the real intentions of the par- 
How a re- ties. The words of the representation are not to 
P^^^^be strictly and literally construed, but are to be un- 
'^"^' derstood in their plain and obvious meaning, in that 
which it is most probable, they suggested to the 
mind of the insurer; nor will the representation be 
limited to the facts that it direcdy asserts ; it will be 
construed to embrace all, the existence of which 
from the terms used, would reasonably and probably 
be inferred.(a) Thus, if it be represented that a 
vessel was in her port of departure on a certain day, 
the construction is that she was there in safety, and 
that no information of her sailing had been received, 
and if the facts prove to be otherwise, the misrepre- 
sentation will avoid the policy. The benefit of this 
rule is not confined to the insurer: it operates frequent- 
ly in favor of the assured, since the insurer is not per- 
mitted to aver the concealment of a fact that he 
ought to have inferred. When the statement, al- 
though not explicit, fairly suggests the inference, if 
the insurer desire further information, it is his duty 
to inquire, otherwise the law imputes to him the 
actual knowledge of the fact, of which the rep- 
resentation is deemed to have given him a suf- 
ficient notice. Although these rules are just and 
rational in themselves, it is evident that their prac- 
tical application requires the exercise of a very 
sound discretion, lest the assured, on the one hand. 



(a) Note 11. 
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be made responsible for an assertion that he never 
intended to make, or the insurer, on the other, 
be charged with notice of a fact that he did not sus- 
pect to exist, and which in truth was meant to be con- 
cealed. The inference ought in all cases to be so 
clear and obvious as to leave no reasonable doubt 
as to the intentions of the one party, or the know- 
ledge of the other. It ought to be such as with or- 
dinary attention would not escape a man of ordinary 
understanding. 

When a representation is so ambiguous in its 
terms that it may be understood with equal proprie- 
ty in two different senses, and is as likely to suggest 
the one as the other, it is probably the duty of the 
insurer to seek an explanation : and when such a re- 
presentation is understood by him in a sense differ- 
ent from that intended by the assured, if he had 
omitted to inquire, he will not be permitted to aver 
its falsity, (a) The assured is not responsible for his 
mistake. When the party making the representa- 
tion knows that it is received by the insurer in a 
sense different from that intended by himself, he is 
bound in good faith to correct the error ; his silence 
I cannot doubt would be regarded as fraudulent. 
In such a case, the maxim ^^qui facet consentire 
videtuTy^^ would certainly apply, and would prevent 
him from denying his assent to the interpretation 
adopted by the insurer. When it appears that the 
terms of the representation, however equivocal in 
themselves, were understood at the time by both 



(a) LivingBton v. Maryland Ins. Co., 7 Cranch, 535. Note 12, 

8 
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parties in the same definite sense, it is this construc- 
tion that the jury under the direction of the court 
would be bound to adopt. If the ambiguity of a 
representation is not apparent and equal, but con- 
sists only in the fact that its words grammatically 
or critically considered, may be interpreted in a 
sense different from that which they would be cer- 
tain to suggest, it is not to be regarded. It is the 
very case in which the obvious sense is to be ac- 
cepted as the true. 
Fwitive A representation of future facts, although posi- 
^^T^b^ tive in its terms, may in some cases be justly interr 
^nif<^ng preted, not as an undertaking for the truth of the 
^totioo!* ^^^^y ^^^ ^ referring solely to the expectations or 
belief of the party. Thus where the insurance is 
on goods : if the owner having no interest in the 
vessel,(a) and no authority to direct the conduct of 
the master, represent that the vessel in which the 
goods are to be laden, will sail on a certain day, it 
is merely of his own expectation that he is under- 
stood to speak. It is only an assertion of his belief, 
derived of necessity from the information, or found- 
ed on the assurances of others : and by parity of 
reasoning the same rule of construction must obtain 
in all cases where the party making a representa- 
tion, promissory in its terms, has no power to con- 
trol the event. It is unreasonable to suppose that 
the party intends to promise when it is known to 
the insurer that he has not the means of per- 



(a) Bowden v. Vaaghan, 10 East, 450. Deoniatonn v. Lillie, 2 Bligb. 
202. Vide Note 0. Alsop v. Coit* 12 Mass. 40. Vide Note 13. 
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formance. It is a fair and just presumption that 
his language was understood by the insurer as 
expressing solely his own confidence in the hap- 
pening of the event, not as an agreement that 
should it not happen, the insurance should be 
void. TJiese remarks, however, must be confined 
to cases where the representation expresses no 
more than that the specified event will happen, 
not when it stipulates in terms that it %liall happen. 
I see no reason for doubting that a positive sti- 
pulation by the owner of goods as to the future sail- 
ing of the vessel, is just as binding as a positive 
representation of the same fact by the owner of 
the vessel. To make such an agreement by 
parol must be just as competent to the one as 
the other, and the only question in the construction 
must be that of intention. 

When a representation of future facts is wholly ^^^^ ^on- 

•■■. *' strued to 

inconsistent with the terms of the policy, it is not refer to the 
always to be entirely rejected. The policy the par"y.** 
must of necessity be considered in all such cases 
as the sole evidence of the actual agreement, but 
in some, the representation may still be ope- 
rative by construing it to refer to the intentions 
of the assured at the time of making it — inten- 
tions which by the terms of the policy he reserved 
to himself the liberty of changing. Thus, where 
a party applying for an insurance on a vessel, 
describes the voyage to be insured, as it is af- 
terwards inserted in the policy, but states in the 

(a) Bize v. Fletcher, Douglass, 271. Note 9. 



60 OF REPRESEHTATIONS. [LeC.VII 

same application that the vessel will pursoe a voy- 
age much less extensive; such a representation 
cannot alter the terms of the poKcy by substituting 
the voyage represented as the voyage insured; 
nor, it is manifest, could it have been so intended 
by the assured. It may however be justly re* 
garded as a declaration of what were then his 
intentions as to the mode of prosecuting the voy- 
age, and as such, should it appear to have been 
fraudulently made, be construed to avoid the 
policy. 
jj^l'JJJ^ It is evident that the words of a representation 
s^*^^*™^ must equally with and for the same reasons as 
those of the policy, be construed in reference to the 
usage of trade,(a) or in their technical and com- 
mercial sense as distinguished fit>m their general 
and popular ; nor am I aware that there are any 
rules in respect to the admission and effect of 
such evidence, that apply exclusively to a re- 
presentation. Where a vessel, owned at New- 
York, (6) and insured at Boston, was represented 
to be " coppered,'' it was justly decided by the 
Supreme Court of the United States, that the 
words were to be construed by reference to the 
usage of the port to which the vessel belonged, 
and not of that where she was insured, but the 
same construction would doubtless have been 
given had the representation been inserted as a 
warranty in the policy ; nor should we be justi*- 



(a) Vide Lee. 3. 

(b) Hazard r. N. E. Ins. Co., 8 Peters, 537. Vide Note 14. 
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fied in drawing from this case the general con- 
elusion that the construction of a representation 
must always depend on the usage of the place 
where the vessel belongs, or where the voyage is 
to commence. As in the case of a warranty, 
the construction must of necessity vary according 
to the nature of the usage and its connection with 
the subject of the representation. 

It is stated by Mr. Phillips, («) as a question Reprwen- 
involved in serious doubt, whether a representa- superwde 
tion can in any case supersede a usage ; that is, * "*'^* 
when a policy is effected on a representation, 
that a particular usage is not to be followed ; 
whether evidence of the fact may be received to 
repel a claim or a defence that the usage, if 
aUowed, would support. A representation repug- 
nant to an express provision of the policy is 
clearly invalid ; and as Lord Mansfield and other 
eminent judges have held that a valid usage is 
to be considered a part of the policy, it seems 
to be supposed that where a similar repugnancy 
subsists between the evidence and the usage, the 
same consequence may follow. I confess I can- 
not attach much weight to the argument. The 
language of the judges, which is referred to, is 
not to be literally understood. Its meaning is, 
that when the usage is obligatory on the parties it 
is to receive the same construction as if inserted in 
the policy, not that the parties may not by a 
positive agreement, either written or parol, dis- 

(fl) 1 Phillips, 297. 
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pense with its obeenrance; not that it does not 
cease to be obligatory when snch an agreement is 
proTed to hare been made. Where the terms of the 
usage are not in fact inserted in the policy, it derives 
its efficacy — ^its power to control the interpretation 
of the contract — solely from the /^^fstiiii^ consent 
of the parties, and it would be contrary to the ele- 
mentaiy rules of evidence not to permit such a pre- 
sumption to be rebutted by proof of an opposite 
agreement. Thus, where there is a usage <m the 
voyage insured, authorizing the vessel to touch at 
an intermediate port, if the usage is alleged by the 
plaintiff, seeking to recover a loss on the policy, in 
answer to a charge of deviation, it is doubtless 
competent to the defendant to repel the allegation by 
proof, that the policy was founded on a representa- 
tion that the usage was not to be followed, but the 
voyage to be prosecuted by its direct route. Such 
evidence, far from being inconsistent, would exactly 
correspond, with the terms of the policy, nor would 
it even vary their legal construction. It would 
merely repel the presumption that the usage would 
otherwise raise, and repel it by the same species of 
evidence, by which the usage was established, (a) 
^^ Another question of the same nature, is said by 

sede an jm- the game author to have been settled by the deci- 

plied war- . . . " . 

raotj. sions, namely ; that a representation may supersede 
an implied warranty, such as that of the sea- 



(a) It is a general rale, that oral and extrinsic evidence is admissible 
fo rebttt a presumption raised by extrinsic evidence." 3 Starkie, part 
if. p. 1039, and cases ib. cit Vide Note 15. 
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worthiness of the vessel. The meaning of the 
passage in question, taken in connection with the 
case to which it refers, is somewhat obscure. If 
the meaning is, that the assured may discharge 
himself from the obligation of an implied warranty 
by a representation of inconsistent facts, although I 
doubt not that such is the law, I am not aware that 
the question, if it has ever been raised, has yet been 
decided. But if it is meant that every representa- 
tion of facts, which, as comprehended in the war- 
ranty, the assured was not bound to disclose, super- 
sedes or impairs the obligation of the warranty, the 
position is neither reasonable in itself nor supported 
by authority. It is true, it was said by a learned 
judge in the case, to which Mr. Phillips refers,(«) 
that "every material disclosure on the subject of the 
" seaworthiness of the vessel lessens the obligation 
" of the implied warranty on the part of the as- 
" sured, and the underwriter, wishing to leave that 
" obligation unimpaired and unqualified, generally 
" chooses to receive no communication as to the 
" condition of the ship, for so far as the represen- 
tations extends according to the truth of facts, the 
implied warranty of seaworthiness ceases on the 
part of the assured." But these remarks were 
wholly extrajudicial. They had no influence on the 
decision : nor is their purport readily understood. 
The meaning which they apparently suggest, it is 
diflicult to believe could have been intended. Id 
what sense it is that the implied warranty of sea- 



u 
ii 



(a) Walden v. Fire Ins. Co., 12 Johns. 136. 
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worthiness ceases, or how its obligation can be 
lessened by the disclosure of material facts not in- 
consistent with the warranty, but meant to confirm 
and extend it, or why the underwriter should refrain 
from making proper inquiries as to the condition of 
the-ship, from the fear that these strange conse- 
quences may follow, it is certainly not easy to compre- 
hend. If, in answer to the inquiries of the insurer, 
it should be represented that the vessel was 
sheathed with copper, or provided with a new suit 
of sails, the owner assuredly would not be permit- 
ted to recover, should it appear that the vessel was, 
in other respects, wholly incompetent to perform 
the voyage, merely upon proof of the truth of the 
representation. On the contrary, the representation 
in such a case, instead of superseding the warranty, 
or at all diminishing its force, would impose on the 
assured an additional duty, and, to entitle himself 
to recover, he would be bound to prove, not only that 
the vessel was seaworthy in the ordinary and gene- 
ral sense of the term, but that the facts represented 
were substantially true. It is plain that an implied 
warranty can never be superseded by a representa- 
tion, unless the facts represented are inconsistent 
with the truth or obligation of the warranty. That, 
upon such a representation, an implied warranty, and 
especially that of seaworthiness, may cease, I have 
already intimated, and the question seems hardly 
susceptible of doubt. There is no law (although 
upon grounds of public policy, such a law might 
well be enacted) prohibiting the insurance of 
an unseaworthy vessel ; and, if the insurer is will- 
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ing that the policy shall attach on such a vessel, upon 
a full representation of her condition and defects, I 
know of no reason why effect should not be given 
to the agreement, although not inserted in the po- 
licy, but made by parol. It neither contradicts the 
terms of the policy nor its legal construction. The 
warranty is not implied from the terms of the poli- 
cy, but rests on the supposition that the seaworthi- 
ness of the vessel is the basis of the contract in the 
understanding of the parties. And this supposition 
may, with the same propriety, be repelled by parol 
evidence as the similar presumption in the case of a 
usage. I conceive the rule to be universal, that an 
obligation implied by law, unless, upon grounds of 
morality or public policy, it imposes an imperative 
duty, may always be released by parol by the party 
in whose favor it exists. " Cuilibet licet renunciari 
" juri pro se introducto.'*\a) 

Where there are several underwriters on the ^^^^^'^'^^^^ 
same policy, a representation to the first is construed fi»»' "°^®'" 

* -^ * writer ex- 

to extend to all, so that each, when it proves to be tends to aii. 
false, may avail himself of the defence. The ground 
of the rule is the reasonable presumption, that the 
subsequent insurers subscribe the policy from the 
confidence reposed by them in the skill and judg- 
ment of the first, and their belief that he had ascer- 
tained and weighed all the circumstances material 
to the risks ; but this just confidence would be a 
source of deception aud error, unless they were en- 
titled to avail themselves of all the facts that were con- 



(tf) Note 16. 
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sidered by him as the basis of the contract- (a) In the 
more recent decisionsi the propriety of this rule has 
been strongly questioned, and the English judges 
have shown themselves anxious and determined to 
limit its operation. Thus, in one case,(J) it was said 
by an eminent judge, " That evidence of representa- 
" tions to the first underwriter, had been admitted 
" rather on precedent,that on reason." And in another, 
a judge of still higher authority. Lord Ellenborough, 
remarked, that " whenever the question should come 
" distinctly before the court, whether a communica- 
" tion to the first underwriter, is virtually a notice 
" to all, he would not scruple to say, that the pro- 
" position was to be received with great qualifica- 
" tion ; it might depend on the time and circum- 
" stances, under which the communication was 
^^ made : that on the mere naked unaccompanied 
" fact of one name standing first on the policy, he 
^' would not hold that a communication made to 
" him, was virtually made to all the subsequent un- 
" derwriters."(c) His lordship, however, did not 
specify or indicate what are the circumstances that, 
in his judgment, were necessary to accompany the 
naked fact in order to clothe it with legal validity, 
nor, in the cases in which the rule has been actually 
applied, have I been able to discover that any addi- 
tional proof was produced or deemed requisite. 
The naked facts, that the communication was made 
to the first underwriter, prior to the execution of the 



(a) Note 16. (5) Brine v. Featberstone, 4 Taunt. 891. 

(c) Forrester v, Pigou» 1 M. d& S. 13. 
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policy, and that his subscription was known to the 
subsequent underwriters, have always been held 
sufficient. If, therefore, the rule is to be under- 
stood with any qualification, it is one that remains 
to be discovered. In the United States, although, 
from the disuse almost total of private underwri- 
ting, the application of the rule is now of rare occur- 
rence, its validity has been often recognized ; and, 
however strongly we may be disposed to question 
the sufficiency of the reaisons on which it was in- 
troduced, it stands on too firm a basis of precedent 
and authority to be now shaken. I confess my own 
adherence to the rule, on the ground of reason 
as well as of authority. I regard the presump- 
tion, on which it is founded, as reasonable, sound 
and practical. It springs from an accurate know- 
ledge of men, and of the usual mode in which 
business is conducted, and, as will appear hereaf- 
ter, it is the very presumption on which other de- 
cisions, of which the propriety and wisdom have 
never been doubted, are solely placed, and can alone 
be vindicated. 

From the recent anxiety of the judges to limit the Rule con- 
operation of the rule, it must be regarded as strictly derwriter 
confined to the cases in which the representation isTtandrfiret 
made to the underwriter whose name stands first on°y/^® p°^'" 
the policy. When it is made to an intermediate un- 
derwriter, its falsity cannot be alleged by one who is 
subsequent. The reason of the rule is held not to 
apply, but the communication, in the language of 
Lord EUenborough, is regarded as " res inter alios 
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itctUj^ a transaction between strangers .(a) The 
propriety of this limitation when it is sought to ex- 
tend the rule merely by extending the presumption 
on which it rests, I fxdly admit, but when there is 
positive evidence that a subsequent insurer subscri- 
bed the policy solely from his reliance on the skill 
and caution of a prior, it may reasonably be doubt- 
ed whether he ought not to be entitled to the bene- 
fit of every representation, made to the person in 
whom his confidence was placed, and by whose ex- 
ample he was governed. That such ought to be 
the rule in cases of actual fraud seems hardly to be 
questioned. He who makes a false representation 
to one underwriter with the intent to deceive him, 
is justly answerable for all the consequences that 
may flow to others from the deception. It is a fraud 
upon all to whom in its consequences it extends. 
The subsequent underwriter is as truly deceived by 
a false representation made to a prior, whose sub- 
scription to the policy was the sole or principal 
cause of his own, as the person to whom it was 
made, and upon the plainest grounds of equity 
should equally be exonerated from the loss. 
Does not The tcfms of the rule as it has been stated are 
underwri- restrictod to uudorwriters on the same policy. It 
/Jr«i5eV^^^s ^^^ver been extended, nor is the presumption 
^'*^^* on which it rests in truth applicable to subsequent 
underwriters on a second policy, on the same inte- 
rests and risks : and yet in a case of actual fraud, 
and when the second policy is clearly proved to be 



(a) Bell V. Carstairs, 2 Camp. 543. 
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the consequence of the first, the fruits of its exam- 
ple, such an extension of the rule would seem not 
unreasonable. In principle the case is similar to 
that we have just considered. 

It is stated by Mr. Phillips that the rule is con- 
fined to cases in which the representation to the first 
underwriter was favorable to the risks, and that to 
such cases the reasons of the rule exclusively ap- 
ply : that where the representation is of facts in- 
creasing the risks/ it would be unjust upon a mere 
presumption to charge each subsequent insurer with 
a knowledge of their existence, thus depriving him 
of the opportunity of exercising his own judgment, 
and releasing the assured from the necessity of a 
disclosure. I assent entirely to the distinction, which, 
although not fully expressed, I conceive, is more or 
less distinctly implied in all the decisions: when 
the representation is of material facts that the as- * 
sured is bound to disclose, it is indispensable to the 
prevention of fraud, to require an explicit disclosure 
to each insurer. A communication to a prior should 
never be considered as an answer to a charge of con- 
cealment, (a) 

There are cases in which an act of the assured is Policy void 
construed as the representation of a fact, that, if underwriter 
false, will avoid the policy. Where the sub- Suck."^ ^^^ 
scription of the first underwriter is obtained under 
a secret agreement, or understanding, that it is not 
to be binding, and for the sole purpose of decoying 
others to insure, the exhibition of the policy thus 

(fl) Vide Note 16. 
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subscribed is, in effect, an assertion of the validity 
of the subscription, and consequently the assertion 
of a falsehood. It is justly regarded as a fraud on 
all the subsequent underwriters, and as such vitiates 
the contract. It is plain that this rule rests precise- 
ly on the same foundation as that in relation to the 
effect of a representation to the first underwriter, 
namely ; the presumed reliance of all who are sub- 
sequent on the skill and judgment of the first, and 
such is its apparent equity that It prevails where- 
ever insurance is known. . It is a part of the 
general law of commercial nations, (a) The actual 
decisions on this subject are confined to a frau- 
dulent subscription of the first underwriter, but 
when an intermediate underwriter subscribes the 
policy under a similar agreement and with the 
view of inducing others to insure, it is equally a 
fraud on those who are subsequent, and should 
have the effect, if not of avoiding the entire con- 
tract, at least, of releasing them from their sub- 
scriptions. 
Time to A. representation once made is construed to be 
^resMta-'^^ binding on the party, unless it is altered or with- 
tions con- drawu before the insurance is effected. The 

Btrued to i • #• 

refer. Completion of the policy is therefore the time to 
which the representation is construed to refer(J) — 
that is, it is construed to mean that the facts 
represented were then true, and that no other 
material facts were then known to the assured. 



(a) Note 17. 

(h) Lord EUenborough in Edwards i?. Footner, 1 Camp. 530. Note 4. 
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That until the contract is executed the assured may 
withdraw or modify a previous representation is 
hardly necessary to be stated ; when a material al- 
teration in the facts has occurred, or he has dis- 
covered them to be untrue, such is not merely his 
right, but his imperative duty. 

3. I proceed next to consider what is the „fi^t*eg'^o{- 
essential quality of a valid representation, and f^^^fFew"- 
upon what grounds, and to what extent, a misre- 
presentation affects the policy. A representation 
to be binding must be material^ and to discharge 
the insurer must be false, wholly or partially, and 
according to the character of the representation, 
false in fact, or in the event. 

It is not necessary, as the rule is sometimes 
expressed, that the facts represented should be 
material to the risks, that is, should affect or 
change the value of the risks considered in tliem- 
selves. The materiality required is not absolute, 
but relative, and its test is the actual or probable 
influence of the facts represented on the mind of 
the insurer. Every fact is to be deemed material, 
which there is just reason to believe determined 
him to insure or regulated his estimate of the pre- 
mium, (a) The fact represented may have no 
possible connection with the true nature and in- 
trinsic value of the risks, and yet if the represen- 
tation induced him to assume them, its falsity will 
dissolve the obligation his confidence in its truth 



(«) Sibbald u. Hill, 2 Dow., 264. Note 18. 
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created. The ground of this rale is readily seen. 
The insurer, like all other persons making an 
agreement, has a perfect right to determine for 
himself upon what basis he will found his con- 
tract, and when the condition on which he insisted 
or relied is violated is justly discharged. On the 
other hand, when the fact represented was in 
truth material, but was deemed unimportant by the 
insurer, and had no influence on his decision, he is 
not permitted to aver its falsity, (a) The truth of the 
representation was not in his mind a condition of 
the contract, and as he did not rely on its per- 
formance, he has no right to complain of its 
breach. When it appears, by certain evidence, 
that the facts represented were deemed material 
by the insurer, as when it is proved that in conse- 
quence of the representation he reduced the rate of 
the premium he had first demanded, I apprehend 
that evidence of their positive immateriality could 
never be admitted, and that a verdict of a jury 
against the defendant, founded on their own opi- 
nion of the immateriality of the facts, would be 
set aside as contrary to law and evidence. Such 
are the necessary consequences, if the true and 
sole test of materiality be the effect of the repre- 
^r/«!! ^^" sentation on the mind of the insurer. 

Be 8 maten- 

ftiity to the In many cases, however, the influence of the facts 

n»k» ne« . 

cessary to represented on the judgment of the insurer cannot 
be known by certain proof, and in these, in order to 



{a) Flinn v. Headlam, 9 Barn. & Crese., 693. Note 18. 
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judge of their probable effect, their actual material- 
ity in relation to the risks becomes a proper sub- 
ject of inquiry. Frequently the materiality is seen 
at once to result as a necessary consequence from 
the nature of the facts, but in many cases it is not 
thus apparent, and in these the questions arise, by 
what evidence is the materiality to be established ? 
and upon whom does the law cast the burden of 
proof ? The materiality of a representation may 
often be deduced with entire safety from the actual 
rate of premium : when it is much less than is 
usually charged on similar risks, in respect to 
which there is no similar representation, it is to the 
influence of the representation that the difference 
may be justly ascribed, and in these cases it is 
not doubted that the usual rate of premium for 
similar-risks may be proved by the testimony of 
witnesses. When no safe conclusion can be 
drawn from the premium, it is a question involved 
in very serious doubt, whether the evidence is to 
be limited to facts, from which the jury are to 
draw their own conclusions as to the materiality 
of the representation, or whether the opinions of 
witnesses of experience and skill, such as insurers, 
insurance brokers, and merchants, may be received 
to guide their decision. The English cases on evident of 
this question are in a state of direct conflict, yet, I tew^'Jdmis- 
incline to think that the weight of authority is in fa- "*'*®* 
for of receiving the evidence, and such in the Uni- 
ted States has been, I believe, the usual practice ; 
a practice that I cannot but hope will not be aban- 
doned in deference to the opinion expressed in a 

10 
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single case, which Mr. Philhps seems disposed to 
adopt as an authority, (a) 

An ordinary jury, not conversant with insu- 
rance or navigation are wholly incompetent to per- 
ceive the bearing, or compute the value of the 
various circumstances that may affect the risks 
of a policy. Upon such a question the opinions 
of those who possess the requisite knowledge 
and experience would tend greatly to assist and 
enlighten their judgment, and it seems unreason- 
able to deny them so essential an aid. It is a 
mistake to suppose, that on such a question all 
persons of ordinary understanding, when the facts 
are ascertained, are competent to draw the proper 
conclusions. On this, as on many other subjects, 
to draw the proper inferences from known facts, 
is the office of professional skill and tact which 
are only acquired by previous study and ex- 
perience. It is a logical process to be success- 
fully performed only by those whose minds have 
been trained and disciplined in the habit. He, 
who is able promptly to form an accurate judg- 
ment of the character and value of the risks, he 
is desired to assume, is an accomplished insurer, 
and to become such is nearly the business of a 
life. If these observations are just, — and their 
truth will hardly be disputed by those who are 
practically acquainted with the subject — it follows 
that the opinions of skilful persons, on a question 
of materiality, are to be admitted in evidence pre- 



(a) Vide Note 19. 



Lee. VII,] OF BEPRESENTATIONS. 75 

cisely on the same grounds as the opinions of 
surgeons as to the consequences of a wound, or 
of shipwrights as to the qualities of a vessel of a 
particular construction. The propriety of receiving 
liie evidence rests upon the admitted and well known 
maxim that " Cnique in sua arte credendum estJ*^ 

Our next inquiry is upon which of the parties, ^^p^°^^|J^ 
in doubtful cases, does the law cast the burden of 'f^ ^a^^* 

the onus 

proof? When thefact of a representalion and itsi>f<?*«»<ii. 
falsity are , proved, is it incumbent on the de- 
fendant, the underwriter, to prove also that it was 
material ? or will its materiality be presumed ; and 
the onus of disproving it be cast upon the plain- 
tiff, the assured ?(a) Upon this question I have 
derived no light from the reported cases. In 
respect to a concealment the law is well settled, 
the burthen of proving its materiality lies wholly 
upon the underwriter, but it seems evident that the 
reasons upon which this rule is founded, are not 
applicable to a representation. From the very fact 
that the representation was . made, there arises a 
presumption that it was deemed material by the 
parties, and this presumption should prevail unless 
repelled by opposite proof: nor is this all. A positive 
representation we have already seen, is in its nature 
a condition precedent. Hence, upon principle, and 
applying the rules that prevail in all similar cases, 
it must be the duty of the assured to show its 
performance ; when the alleged representation is 
proved to have been made, it must lie upon him 
to prove that it was true, or substantially com- 

(a) 2 Phillipi, 762. 



' 76 OP REPRESENTATIONS. [LeC. YII 

plied with, or that it was posittvely or relattvely 
immaterial, or that if material in itself, was wholly 
disregarded by the insmrer, and had no influence 
on his decision.(a) 
wbk!h^^ There are some cases in which a representa* 
|[^]2[('^tion is constmed not as an undertaking for the 
inquiry, gabstautial truth of the facts, but as a positive 
agreement defining the period when the policy 
is to attach. It is a necessary consequence that 
in these cases the question of the materiality of 
the representation cannot be raised. Thus, if a 
vessel be insured at and from a foreign port, 
upon a representation that she was there in safety 
on a certain day, it is an agreement that the in* 
surer shall not be liable for any antecedent losses, 
but that the policy shall take effect only from the 
day specified. (6) So, if the representation be that 
the vessel vnll not sail before a certain day, it is 
construed to mean that until then the risks of the 
insurer shall not commence, so that if the vessel 

sail before the day she loses entirely the protection of 
the policy, (c) It is plain that the representation in 
these cases as much precludes all inquiry into the 
materiality of the facts, as an express warranty, and 
in truth has the same effect as if it were inserted 
as such in the policy. (^) 

There is another large class of cases, in which 
the materiality of a representation is a presumption 



(a) Note 20. 

(Jb) Kemble v, Bowne, 1 N. Y. T. R. 95. 
(c) Dennistoun v. Lillie, 3 Bligh., 202. 
(J) Note 21. 
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of law, which the assured is not allowed to contra- 
dict. Such are the cases where the representation 
is made in answer to the lawful inquiries of the in- 
surer, which, as we have seen in the preceding lec- 
ture, the assured is bound to answer truly ; it is a 
necessary consequence that the falsity of the an- 
swer will avoid the policy. The law. would other- 
wise impose an obligation it refuses to enforce, 
establish a rule, and permit its violation. In many 
cases^ the inquiry of the insurer may relate to facts 
confessedly immaterial, and which, as such, the as- 
sured was not bound to disclose. To permit him 
to escape the consequences of a false answer, by 
showing the immateriality of the facts, would be to 
release him from the duty of answering at all. It 
is a more difficult question, whether representations 
of this class affect the policy only on the ground of 
fraud, or whether their falsity will discharge the in- 
surer, even when it is shown to have proceeded from 
the mistake or false information of the assured. 

When the representation is of facts, which, al- 
though the assured was not bound to disclose, are 
in themselves material, such as facts relating to the 
age, structure, or condition of the vessel, or the 
quality of the cargo, it is doubtless to be enforced 
in the same manner as other positive representa- 
tions, and I incline to the opinion that, even where 
the representation is of facts, in themselves imma- 
terial, its substantial truth is still to be regarded as 
a condition precedent, from which the assured can 
only discharge himself by proof that the statement 
had, in truth, no influence on the terms of the con- 
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tract : and, in many cases, it is evident that the 
immateriality may be of soch a nature, as of itself, 
to force this conviction. 
^^J^jj^ It has been much agitated in the United States, 
qiMioD of whether the materiality of a representation or con- 
cealment, is a question of law or of fact, is to be 
determined by the court, or to be submitted to the 
jury, but that it falls exclusively within the province 
of the latter, is now definitively settled. (a) Such 
is undoubtedly the rule, in all cases where the ma- 
Exceptions teriality depends on the testimony of witnesses, but 
^ when it results as a necessary consequence from the 

nature of the fact, or has been established by prior 
adjudications, I apprehend it is the duty of a judge 
to give a positive instruction to the jury, and that 
their verdict, in opposition to his charge, would be 
set aside as contrary to law. Thus, the materiality 
of a representation of neutrality, that the vessel will 
depart with convoy, or when she is proved to be a 
missing ship that she was not out of time, are 
surely no longer to be regarded as open questions, 
in relation to which a jury is at liberty to exercise 
its own judgment : and the remark I conceive is to 
be applied to all cases where the materiality of the 
fact has been settled by previous decisions, by 
which I mean, cases in which the verdicts of juries 
have been affirmed by the concurring judgment of 
the courts. On this, as on other subjects, questions 
originally of fact, have, by the force of precedent, 
become questions of law, and to commit them now 



(a) Note 22. 
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to the uncontrolled discretion of a jury, would be 
to abandon the certainty which a just regard to the 
authority of precedents can alone create and 
secure. 

I am next to explain what is meant by the falsity what w 
of a representation, and what are the effects of itsSbefeUyJf 
falsity upon the validity of the contract, and the utbnr**"*" 
liability of the insurer. In this discussion the ma- 
^ teriality is of course assumed. In judgment of law, 
a representation is false when it fails to correspond tentionai, a 
with the facts that it affirms or stipulates, and hence avoid* the 
its falsity is either intentional or accidental. When ^° **^^' 
the representation, whether affirmative or promis- 
sory, is made with an intent to deceive, the fraud in 
all cases vitiates the contract, nor, to produce this 
effect, is it requisite that the falsity should be entire : 
partial falsity wheii intentional, is equally a fraud, 
and an inquiry into the materiality of the change, as 
affecting the real character and value of the risks, I 
apprehend, would never be allowed. When it is 
proved that the assured from design misrepre- 
sented a portion of the truth, it is certain that he 
believed, that the facts, if not material in themselves, 
would, if truly disclosed, be so regarded by the in- 
surer. The falsehood was uttered for the purpose 
of inducing him to enter into the contract, and the 
presumption is that such was its effect. This pre- 
sumption exists, and should prevail in all cases ex- 
cept where it is apparent that, had the truth been 
known in its whole extent, it could not possibly have 
varied the terms of the contract, and where the 
misrepresentation is intentional, such a case can 
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hardly be expected to occur. The purport of these 
remarks will be best understood by their applica- 
tion to a supposed case. A vessel is insured at 
and from a foreign port. The owner has intelli- 
gence of her sailing, and, also, that a certain num- 
ber of her crew had died since the commencement 
of the voyage. He states truly the fact and time 
of her sailing, but fearing the effect of the whole 
truth on the mind of the insurer, represents the 
number of deaths to be fewer than he knows to 
have occurred. If, to repel the defence of fraud, 
proof should be offered that the vessel, with her 
actual crew, was still abundantly competent to per- 
form the voyage, and consequently, that the mis- 
representation did not change the nature of the 
risks, if the preceding observations are just, it 
ought to be rejected. It would not destroy the cer- 
tainty that the false representation was designed to 
influence the terms of the contract, nor the pre- 
sumption that it produced the effect intended. 
Whether, had the facts been truly stated, the under- 
writer would have insured at all, or at the same rate 
of premium, would still remain uncertain, and to the 
benefit of this uncertainty he would be entitled. When 
the fraudulent intent is doubtful, evidence that 
the misrepresentation did not materially change 
the risks, is certainly to be received, and may fre- 
quently warrant the conclusion that the falsity pro- 
ceeded, not from the design, but the mistake or in- 
advertence of the assured. It is only when the 
knowledge of the assured, and his intent to deceive, 
are clearly established, and are not denied, that the 
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evidence is to be rejected ; and in all cases where it 
is admitted, the jury may be properly instructed that, 
if satisfied of the fraudulent intent, they are to re- 
ject the proof of immateriality as inconclusive. 

When the falsity of the representation is acci" Effecte of 
dental ; when it proceeds, not from the design, but Ht^^wtai? 
from the mistake, inadvertence, or false information 
of the assured, or from any cause independent of 
his will, its effect upon the contract will depend — 
first, upon its nature and extent ; and next, upon 
the period of time, to which it is to be referred. 

The falsity of the representation when entire, ifentire.dif 

• ^ charges the 

in all cases, discharges the insurer; but such is notuwurer. 
its necessary consequence when it is only literal or 
partial. The falsity, when not complete, must reach if partial, 
the substance of the representation. It must produce JJ"'* "f^^ 
such an alteration in the risks, as understood by the "i*"^* ^ 

' "^ the repre* 

parties, as to justify the belief that, had the truth wntation. 
been known, the contract would have been aban- 
doned, or its terms materially varied, and when upon 
the evidence this remains doubtful, it is in favor of 
the assured that the doubt should operate. It is 
not, however, to be forgotten, that the test of the 
materiality of a partial misrepresentation is the 
same as that of the representation itself, namely : 
its probable influence on the mind of the insurer, 
not its actual influence on the intrinsic value of the 
risks. It is true, that the application of this test 
may often be attended with great difficulty, when 
the fects represented are in themselves immaterial, 
and derive tideir sole importance from their admitted 
effect on the decision of the underwriter : yet it is 

11 
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in snch cases that, in order to prevent injustice, its 
application is peculiarly requisite. No departure 
from the terms of such a representation can be 
material in the sense of affecting the nature of the 
risks, and consequently, if the proper test be aban- 
doned, its partial falsity, however extensive, unless 
in cases of actual fraud, could never operate to dis- 
charge the insurer. To illustrate these observa- 
tions, I must again recur to hypothetical cases. The 
assured, not from any design to mislead the under- 
writers, but himself deceived by the false informa- 
tion of his correspondent, represents to them, that 
insurances had been made in another city on the 
same property and risks, and all at a specified pre- 
mium, and they, believing the representation to be 
true, consent to insure at the same rate. It ap- 
pears on the trial, that all the facts connected with 
the risks, and showing their true character and 
value, had been fully disclosed, but the statement, as 
to prior insurances, proves to be erroneous. If the 
falsity is entire, if no such insurances had in fact 
been made, the contract would certainly be void: and 
such would equally be the result should it be proved 
that prior insurances had been effected, but all at a 
higher premium than was stated. The fact, it is 
true, would not change the nature, or alter the value 
of the risks, but had it been known to the under- 
writers, it would, in all probability, have varied the 
terms of the contract, by inducing them to insist on 
the same premium that those who preceded them had 
received. The case that I have stated, with a variation 
in its circumstances, will also aid me to explain the 
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distinction, already intimated between the effect of a 
partial falsity when undesigned and when intentional. 
Should it appear that the prior insurances had all 
been made at the rate of premium stated in the re- 
presentation, with the exception of a single case^ in 
which, without the knowledge of the assured, a larger 
had been paid, it would be plainly impossible to 
say, whether the communication of this fact, would 
have altered the terms of the contract. It is even 
probable that such would not have been its effect, 
and hence a jury might with entire propriety decide, 
that the variance from the representation was not 
material ; yet, should it appear that the fact that, 
even in a single instance, a larger premium had been 
paid, was known to the assured, and designedly 
suppressed, the fraud might be justly held to vitiate 
and annul the policy. The uncertainty, as to the 
influence of the fact on the terms of the contract, 
would now operate in favor of the insurer. 

The substantial falsity of a representation in i„ what 
cases exempt from fraud, does not always render "^^,ff,^^ 
the contract wholly void. When the representa- jj^^ ^^®^* 
tion is false when made, or at the commencement '*»« <^o»- 

tr&ct 

of the risks, such is the necessary effect, but when 
the policy has attached, and the representation is 
falsified by a subsequent event, the breach does not, 
by a retroactive force, render the policy void in its 
origin. It discharges the insurer from the time 
that it occurs, but does not release him from his lia- 
bility for antecedent losses. Although there is no 
express decision on the point, I state this without 
doubt or hesitation, as the proper and necessary 
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role. It 18 the establislied doctrine, as will here- 
after be seen, in reqiect to warrantiea, both express 
and implied, and it woold be nnreasonaUe to be- 
lieve that a representation wonld be more strin- 
gently constraed. It is also evident, that upon 
principle, snch mnst be the rule. When a partial 
loss occurs, before the representation has been falsi- 
fied, the right of the assured to demand its pay- 
ment is not inchoate and imperfect, but immedi- 
ate and absolute. He is not obliged to suspend his 
claim until the termination of the risks. No 
reason can be assigned why a subsequent breach 
should operate to take away this vuUd right.(a) 
tiieefet!!r There is another question in this branch of the 
^^^^^f*^ subject, more difficult to be solved, in respect to 
which the books are equaUy silent. What is the 
effect of the failure of a representation after the poli- 
cy has attached, when the breach is transitory in its 
nature, and does not proceed in any degree from the 
act or will of the assured! Does it discharge the in- 
surer, as in the case of a warranty, from aU subse- 
quent losses, from whatever cause they may hap- 
pen, or merely from such as are the direct con- 
sequence of the breach? In none of the ad- 
judged cases has it been necessary to decide or 
consider this question. I regard it therefore as 
still open, and conceive that judges are at liberty to 
adopt the rule that in their judgment shall be most 
agreeable to equity, the probable intentions of the 
parties, and the general analogy of the law. 



(a) 1 Phfllips, 306u 
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I shall select an example from the class of 
cases in which the question might arise. The 
master of a vessel represented as neutral, when 
lawfully detained for search by a belligerent cruiser, 
refuses or neglects to produce the necessary do- 
cuments, showing her national character. By this 
act the vessel becomes liable to seizure, and if, for 
that cause, she is captured and condemned, the 
underwriters would be exonerated from the loss ; 
but, it so happens that the vessel is released, 
pursues her voyage, and is afterwards lost by 
the perils of the sea ; are the underwriters now 
liable ? If the conduct of the master worked a 
permanent change in the national character of 
the vessel, so as to augment the risks during the 
residue of the voyage, they would certainly be 
discharged, but as it is limited in its effect to the 
immediate peril, without enhancing the subsequent 
risks, it seems unreasonable that it should be 
made a ground for depriving the assured of his 
indemnity. The same rule seems to be applicable 
that prevails in other cases, where the master, by 
some positive act short of barratry, or by gross neg- 
ligence, violates his duty to his owner, and exposes 
the property insured to a new and unnecessary 
peril- If the violation of duty produce a loss, or 
alter permanently the value of the risks it dissolves 
the contract, but when no such consequences result, 
the insurer continues liable. The rule may pro- 
perly be extended, by analogy, to all cases where 
the consequences of the subsequent breach of 
a representation, from whatever cause independent 
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of the will of the assured it may proceed, are 
temporary in their nature ; that is, where they 
terminate in the peril which they immediately cre- 
ate. It seems to be the opinion of Benecke,(a) 
that by the foreign law the falsity of a representa- 
tion in cases exempt from fraud, does not always 
discharge the insurer, unless it prove a direct oc- 
casion of the loss ; but I have been unable to re- 
concile the observations of this able writer with 
the language of the French jurists, and will not 
therefore undertake to say what is the exact 
rule of the continental law. That when the 
breach of a representation is transitory in its na- 
ture, and the immediate peril is surmounted, it 
would be held by the tribunals of the continent not 
to affect the validity of the contract, I have indeed 
no doubt, but that such would be the rule when 
the breach, without producing a loss, changes es- 
sentially the subsequent risks, I am not prepared to 
affirm. 
whatcir. I proceed next to an enquiry that is intimately 
w*in *excuw connected with the preceding. What are the cir- 
compiia^M cumstances, if any, that will excuse the non-com- 
presema'^ pHauco with a representation ? — that will prevent 
"'"*• it, when it alters permanently the value of the risks, 
and even proves the occasion of the loss from 
avoiding the policy, or, according to the time when 
it occurs, from discharging the insurer ? It cannot 
be doubted that the same causes that excuse the 
breach of a warranty • must have the like effect 

(a) Note 23. 
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in the case of a representation. A promissory 
representation, nnl^s a contrary intent is clearly 
expressed, or from the nature of the fact repre- 
sented, is necessary to be implied, must, with the 
same propriety as a warranty, be construed as 
limited to the acts, and omissions of the assured 
and his agents ; consequently, when after the po- 
licy has attached, it is falsified by an act of the 
government, by irresistible force, or an unavoid- 
able accident, the validity of the contract, and 
the liability of the assured are not impaired. 
Thus, where the country to which a vessel re- 
presented as neutral belongs is involved in war 
after the policy has attached, and is yet un- 
expired ; although by this event the subsequent 
risks are essentially changed, the contract re- 
mains in force. The risk of a future war can 
only be excluded by express words. (a) So, 
when it is represented, that the vessel will depart 
with convoy, although the representation implies 
that the vessel shall be under the protection of the 
convoy during the voyage, yet the contract is not 
dissolved if, without any fault on the part of the 
master, she is separated by stress of weather, and 
is afterwards unable to rejoin, (ft) So, when the guns 
of a vessel, represented as having a certain arma- 
ment, are thrown overboard in a storm for the com- 
mon preservation the necessity excuses and justi- 



(a) Eden v. ParkiDson, Doug. 739; Saloncci v. Johnson, Park, 864; 
Tyson v. Gurney, 3 Term, 477. 

(b) 1 Marsh, 378, and case ib. cit* 
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fies the act, and even should it, by exposing the 
vessel to capture, prove a direct occasion of the 
loss, the insurer would remain liable. There are, 
however, some cases in which the exact fulfilment 
of a warranty is necessary to the inception of the 
risks, so that no circumstances will excuse a non- 
compliance with its terms. Thus, where the vessel 
is warranted to sail on or before a certain day, it is 
an absolute agreement that, if from any cause, 
however unavoidable, the vessel is prevented from 
sailing within the limited period, the policy shall be 
void. It seems probable, that a positive represen- 
tation of the same fact would be construed in the 
same manner. We have seen that such is the con- 
struction,(a)when the representation is that the vessel 
will not sail before a certain day, and there does 
not appear to be any valid reason for applying to 
the two cases a different rule. I incline to think 
that the following may be truly stated as a universal 
distinction. When the representation relates to a 
fact, the existence of which is to precede the com- 
mencement of the risks, its substantial truth when 
the policy attaches is indispensable, and constitutes 
the very basis of the contract ; but when the repre- 
sentation promises expressly or impliedly that, after 
the policy has attached, certain facts shall continue 
to exist, it is upon the promise that the insurer re- 
lies, and the condition of his liability then is, not that 
the facts represented shall at all events exist ; but 



(a) Deanistoun v. Lillle, 3 Bligh. 202. Note 4 and Note 21. 
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that, SO far as depends upon the assured and his 
agents, the stipulation shall be fulfilled. It might 
be inferred from the language of Emerigon,(a) that, 
by the law of the continent, or at least of France, 
the non-compliance with a representation, when 
it is occasioned by a peril insured against, never 
discharges the underwriter, but no such principle 
has yet been incorporated into the English law or 
our own : on the contrary, the necessary inference 
from the decisions is, that the substantial truth of a 
representation, which is to take effect when the 
risks commence, is in all cases just as requisite to 
the validity of the contract, as the exact and literal 
truth of a warranty. There exists, however, in re- 
gard to representations this necessary exception : 
when they cease to be material, before the risks 
commence, by an entire alteration in the state of 
things that alone led to their being made, and from 
which alone they derived their value, a compliance 
with their terms is no longer requisite. Thus, a 
representation, that the vessel will depart with con- 
voy, or has a certain armed force, has a direct and 
sole reference to a state of war : should peace be 
proclaimed before the voyage is begun, the re- 
presentation would lose its meaning, and it would 
be unreasonable to exact its performance as a con- 
dition of the contract. Although, as a general rule, 
a court will not inquire into the materiality of a war- 
ranty, yet I apprehend, that to warranties of the 
same import, the same rule, under similar circum* 



•>Mk 



(a) 1 BmerigoD, p. 164 Note 24 

12 
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Btances, might be justly applied. They might be 
justly held to fall within the controlling influence of 
the maximi that " cessante ratione cessat Z^x." 
Second II. The second class in the general division of 

clastf of PC" , 

presenta- representations embraces those in which the as- 
sured, without asserting the truth of the facts to 
which they relate, limits his statement to the advice^ 
or information he has received. 
The in- When the assured has no personal knowledge 

formation of ^ ■■• ^^ 

the aisured. of the facts that he desires to represent, and is 
unwilling to bind himself by a positive statement, 
he may qualify the representation by adding that it 
is made from the information of others, or may 
submit the information in its whole extent to the 
insurers, leaving them to draw their own conclu- 
sions as to the facts that it embraces, and their 
bearing upon the risks to be assumed. In the 
first case, he is not answerable for the truth of the 
facts to which the information relates ; but he is 
bound to show that he possessed the information, 
and that its purport corresponded substantially with 
his representation. When the representation is ma- 
terial in the sense already explained, the fraud or 
the mistake of the assured will avoid the policy, but 
not the falsity of the information itself when its 
purport is truly stated. I conceive that it must 
also appear that the information was so far trust- 
worthy, as to warrant the conclusion that the assured 
himself believed it to be true. In stating his infor- 
mation the assured impliedly afiirms his own confi- 
dence in its truth, and is certainly guilty of a fraud 
if he sufier the insurer to rely upon it as true, when 
he knows or believes that it is unworthy of credit* 
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When the assured submits the information in 
extenso to the insurers, as a general rule,(a) 
he is not answerable for the actual or eventual 
truth of the facts that it embraces, nor in any 
case, for the accuracy of the conclusions that 
the insurers may draw from it. But in this 
case also his submission of the information is 
an implied affirmation of his own confidence in 
its truth, and in suppressing any circumstances 
within his knowledge, that would justify the be- 
lief or the suspicion that it was materially untrue, 
he would be guilty of a misrepresentation and con- 
cealment that would vitiate the contract. 

I have stated that as a general rule the assured 
is not answerable for the truth of the information 
that he submits : when the information proceeds 
from strangers, this is universally the case ; 
but not so, when it proceeds from an agent of 
the assured, whose duty it is to give the intelli- 
gence. When a letter from such an agent is laid 
before the underwriters as a foundation for the in- 
surance, if it state positively the actual or future 
existence of a material fact, it is considered in the 
same light as a positive representation of the fact, 
made by the assured himself, and consequently 
its substantial truth then becomes a necessary 
condition of the contract. Thus, when a foreign 
correspondent wrote to the assured that the vessel 
insured would not sail before a certain day, and 
the letter, without any qualifying observation, was 

"" ' »■■■ — Ml ■■■■—- ■^ I iii-^i»^«»iii» I ■ ^ ■ '^ - ■■■■ >■ ■ ■ »^^»^ ■ ■ I ■ ■ I I ■■■-■ m i ^am Mi i , i , m 

{a) Tidmarsh v. Wash. F. & M. Ins. Co. 4 Mason, 439. Note 25. 
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shown to the underwritersy it was constraed as a 
positive representation of the time of sailing,(a) 
and the vessel, having in fact sailed before the day, 
the policy was held to be void. So, where the in- 
surance was effected on a letter of the consignor 
of the goods insured, stating that the vessel in 
which they were embarked had sailed on the 
morning of the day on which the letter was dated ; 
but the letter by the course of the mail was not 
sent until the afternoon of the following day, and 
before that time the writer knew that the vessel 
was lost. The letter was construed as a represen- 
tation that the loss was not known when the mail 
departed, and the fraud of the writer in suppress- 
ing the fact was held to avoid the policy, although 
the assured was himself wholly innocent, (h) 

It is intimated by Mr. Phillips(c),that if the mas- 
ter communicate false intelligence to his owner, 
even for the express purpose of enabling him to 
effect a favorable insurance, the owner in submit- 
ting the information to the underwriters becomes 
in no degree responsible for its truth ; and the 
ground of the opinion seems to be that it is only 
when the agent is himself authorized to insure 
that his fraud or mistake can affect the policy[; 
but this dangerous position, which, if admitted to 
be true, would open a wide door to the perpetra- 
tion of fraud, is effectually refuted by the preceding 



(a) Dennistonn v. Lillie, 3 Bligh., 202. Vide Note 4. 
(6) Fi zherbert v. Mather, I Term, 12. Note 36. 
(c) 1 Phillips, 230. 
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cases, in neither of which had the persons from 
whom the information proceeded, any authority, di- 
rect or indirect, to effect or procure the insurance. 
The rule that casts the loss upon the assured, when 
the policy is induced by a false representation of 
his own agent, is founded on the plainest reasons 
of equity and public policy, and these apply to the 
conduct of the master with a peculiar force. The 
intimacy of the relation subsisting between him and 
his owner, and the extent of the influence usually 
exercised by the latter, give more cause for ap- 
prehending a fraudulent collusion in this case than 
in any other that* is likely to exist or occur. The 
rule applies to all cases where it is the duty of 
the agent, as such, to give^ correct information 
to his principal : and it is justly held, that by sub- 
mitting the information the principal assumes on 
himself the responsibility of its truth. The acts 
and the language of the agent are adopted as his 
own. 

III. The last class of representations embraces ^Wrdciast, 

, . , . , , J , . . . intentions, 

those, in which the assured, making no positive expectation, 
afiirmation or engagement, states his own inten- ""^ 
tions, expectation, or belief, in regard to an event or 
fact favorable to the risks. Where the assured, or 
his agent in his name, declares that he intends to pur- 
sue a certain course, or perform certain acts, favor- 
able to the risks, he has an entire liberty to change ^"te«»^»<«»- 
the intention so declared. The representation cre- 
ates no positive duty of performance, but if made 
with an actual intent to deceive, the fraud, as in all 
other cases, vitiates the contract. On this head 
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there are only one or two additional observations 
that have occurred to me as necessary to be offered. 
The statement of an intention evidently implies, 
that the party has no present knowledge of any cir- 
cumstances that will occasion its alteration. It is 
therefore a promise that the intention, as declared, 
will be executed, unless something shall occur, if 
not to justify, at least to induce, its abandonment or 
change. When the party means, as soon as the 
insurance is effected, to pursue a different course 
from that which which he professes to intend, the 
representation is false, and cannot escape the im- 
putation, and the consequences of actual fraud. 
Hence, when the subsequent facts do not corres- 
pond with the representation, there arises a neces- 
sity for an explanation that I conceive the assured 
is bound to give. He is bound to show by what 
causes or circumstances he was led to alter or 
abandon the intention as declared ; not that it 
would be the province of the court and jury to 
judge of the sufficiency of the reasons assigned, 
but because such evidence would be necessary to 
establish the good faith of the representation as 
originally made. Thus, if the owner of a vessel 
insured at her home port, who had stated to the 
underwriter, that he intended to send her with a 
certain cargo favorable to the risks, should pro- 
ceed as soon as the policy was effected to put on 
board a different cargo, materially enhancing the 
risks, his conduct would undoubtedly create, and 
justify a presumption that it was with the sole 
object of deceiving the insurers that the repre- 
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sentation was made, and this presumption could 
only be repelled by a clear explanation of ihe 
motives that had induced a change in his deter- 
mination. Without such evidence the inference 
that the intention declared, never existed, would 
seem to be irresistible. 

When the party seeking the insurance declares Expect 
his own expectation, or that of his principal, in^°°- 
regard to the existence or happening of a fact or 
event, that, if true, would diminish the risks, the 
effect of the representation upon the contract 
must depend upon its just interpretation. It is 
obvious that, according to existing circumstances, 
the character of the party by whom it is made, 
and his relation to the subject, such a representa- 
tion may be equivalent to a declaration of intention : 
or may be an assertion that the party has received 
information on which his expectation was built: 
or may amount to no more than the expression 
of an opinion, founded upon facts known to the 
insurer as well as to himself. Thus, if the owner 
of a vessel insured at her home port should 
state that he expected her to sail on or before a 
certain day, as the happening of the event would 
rest principally in his own discretion^ the represen- 
tation would be a plain declaration of his existing 
intentions, and, I apprehend, would be construed 
in the same manner as if in terms he had so 
expressed himself; but a similar representation 
made by the owner of goods, would imply no more 
than that he was so informed by the owner or 
master of the vessel, or by some other person on. 
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whom he relied ; and it would only be requisite for 
him to prove, in order to evince his own good faith^ 
that snch information was in fact given. It is even 
donbtfnl npon the authorities, whether the repre^ 
sentation would be regarded as any thing more 
than the expression of an opinion, into the grounds 
of which, the insurer, if he meant to act upon it, would 
be bound to inquire. So, if the owner of a vessel in- 
sured, from a foreign port, should state that she was 
expected to sail by a given day, the representation 
might justly be considered as meaning, either that 
he had so instructed the master, or was so informed 
by him, or by some other correspondent ; but still 
the terms used would preclude the supposition that 
he meant to bind himself by a positive engagement : 
yet, should he declare that no such instructions had 
been given, aitid no such information received, but 
that his expectation was founded solely on his 
knowledge of the arrival of the vessel, and the 
probable time that would be required for procuring 
her homeward cargo, if these facts were truly 
stated, the representation would be no more than 
the expression of an opinion, that whether truly or 
falsely declared, would in no event affect the policy. 
It would have no more influence on the contract than 
a similar opinion expressed by a stranger ; for in 
such cases it is the presumption of law, that the 
insurer relies and acts exclusively on his own 
judgment. 

It is commonly said, that when the person pro- 
curing the insurance, states only his belief of a ma- 
terial fact, the falsity of the representation will. 



a 
A 
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in no case, iavoid the contract ; but it is evident, that 
to such a representation, the preceding remarks are 
appUcable in their whole extent. A statement of 
the "beUef " of the party is liable to the same various 
interpretation as that of his " expectation," and it 
is only when, from the circumstances, it is proper- 
ly regarded, as the mere expression of an opinion, 
that it can be truly considered as wholly immaterial. 
When it is apparent, that it was understood by the 
parties, as a declaration of intention, or as an asser- 
tion founded on information, I cannot discover the 
shadow of a reason, why its intentional falsity should 
not be held to vitiate the contract. When the re- 
presentation refers to a future event, the terms " ex-* 
pectation" and " belief" are nearly equivalent in 
meaning, and the latter is perhaps the stronger 
expression, (a) 

A few observations, of a more general character, 
are all that remain to be made. 

As between the terms of a representation of the 
second or third class, and those of the policy, there 
can be no direct contradiction, it is difficult to im-^ 
agine a case in which, when such a representation 
is offered to be proved, the evidence can, with 
propriety, be rejected. It can only be rejected 
where the terms of the policy conclusively show 
that the representation, from whatever motives it 
was originally made, could not possibly have 
misled the insurer, but that it had either been 
retracted by the one party or waived by the 



(a) Note 27* 

13 
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cflhbty before the insurance was completed: and 
stiefa a case, althongh improbable, is yet possible to 
occur. In regard to the construction and materi- 
ality <^a representation belonging to these classes^ 
there are no special observations that are re-' 
qnisite to be made« They are governed by the 
rules that have already been stated, in regard to 
pesitite representations, so far as those rules, with- 
out a tnanifest repugnancy, can be applied. 

A representation, in every one of the forms that 
we have now considered, relates to facts extrinsic 
to the policy, although it is only when the re- 
presentation is positive in its terms that it af- 
firms or stipulates their existence. A declaration 
made by the assured, or his agent, prior to the 
insurance, that he was willing that a particular 
clause or expression in the policy should be con- 
strued in a sense diiSerent from its proper import 
and legal construction, and more favorable to the 
risks, could not be alleged as a valid representa- 
tion. (a) It may seem difficult to trace a clear 
line of distinction ; yet it may be regarded as 
certain that evidence of such an agreement would 
never be allowed to control or vary the interpre- 
tation of the policy: nor is it at all desirable 
that any further change in this direction, open- 
ing a wider door to the admission of parol evi- 
dence, should be made. What is really desirable 
is, that it should be established as an unvarying 
rule, that all representations not inserted in the 



(a) Note 28. 
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policy, should be reduced to writing, and be signed 
by the parties. This change in the existing prac- 
tice, which it is for the interest of the assured, as 
well as the underwriter, should be made, might be 
readily effected by a suitable clause in the policy : 
and, if adopted, would perhaps sufficiently har- 
monize our own law, with the general law of com- 
mercial nations. 
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Note I. 



In the case of De Hahn v. Hartley ^ (1 T. R. 343,) these 
words, " Sailed from Liverpool, with 14 six pounders, 
" swivels, small arms, and fifty bands or upwards, cop- 
"per sheathed," written in the margin of the policy, 
were held to be a warranty. In Kenyan v. Berthon the 
following words were written transversely in the margin 
of the policy: — "In port on the 20th of July, 1776." 
Lord Mansfield was clear that they were a warranty, 
and as the vessel was proved to have sailed on the 
18th of July, that the underwriter was not liable, al- 
though the difference of two days was not material to 
the risk. {Doug. 12, No. 4.) See also. Bean v. Stupart, 
(Doug. 11.) If a vessel is described in the policy as an 
American, British, Swedish ship, &c., it is a warranty of 
national character. Goix v. Low, 1 Johns. Cases, 341. 
Murray v. Unit. Ins. Co., 2 Johns. Cases, 168. Barker v. 
Phcen* Ins. Co., 8 Johns. 237. Francis v. Ocean Ins. Co., 
6 Cowen, 404 ; and for other cases see post Appen. 
Lecture VIIL 
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Note II. 

There are a few cases in which statements in the 
policy have been construed as representations* Hodgson 
V. Bicfiardsonj (1 Black. 463; Parkt S48.) The insu- 
rance was on vessel and cargo at and from Genoa to 
Dublin, ''the adventure to begin from the loading to 
''equip for the voyage/' Lord Mansfield, with whom 
Mr* Justice Yates concurred, held that these words plainly 
implied that Genoa was the port of loading, and, as it ap- 
peared in evidence, that the vessel took her cargo on 
board at Leghorn, and that Genoa was an intermediate 
port of necessity, where the vessel had lain a long 
time, that the policy was void for misrepresentation and 
concealment : it being established by the witnesses that 
it was material to acquaint the underwriters, whether 
the insurance was to be at the commencement or in the 
middle of a voyage* Thus the words of the policy 
were not considered as a warranty that the vessel had 
loaded, or would load, at Genoa, but merely as a re- 
presentation of the fact, aflfecting the policy only because 
it was material* Mr. Justice Wilmot was of opinion that 
it was unnecessary to speculate on the materiality or im- 
materiality bf the fact, as he considered the words of the 
policy as affirming that Genoa was the loading port, and 
such it is now settled is the true construction. 

Rdd V. Harvey^ 4 Dow. Rep.j 97* The insurance 
was on goods from Lisbon to Clyde, at a premium of 
ten per cent. " to return Jive per cent, for convoy and arri- 
valJ^ It would have been absurd to have construed 
these last words as a warranty, that the vessel would 
sail with convoy, but Lord Eldon, who delivered the 
judgment of the House of Lords, affirming the decision 
of the Court of Session in Scotland, was of opinion that 
they were clearly a representation that it was probable 



Lee* VII^j NOTES AND ILLtSTRATIONS. 108 

that the vessel would sail under convoy, or at least 
that there was a chance that she would, and that to the 
benefit of this chance the underwriter was entitled : and, 
as it was proved, that the assured knew when the in- 
surance was effected, that the vessel had sailed without 
convoy, he held that the misrepresentation was ma- 
terial and fraudulent, and avoided the policy. It may 
be thought that the fraud in this case consisted in the 
• concealment of the fact that the vessel had sailed with- 
out convoy, but it is a conclusive reply that but for the 
representation in the policy the concealment would have 
been immaterial. The real ground of the decision was, 
that the words of the policy induced the underwriter to 
believe that the risk he assumed was alternative, whereas, 
in fact, no alternative existed, and this was known to 
the assured. The supposed eidstence of this alternative 
might have led the underwriter to take the risk, and hence 
the difference was material. 

See also Thomson v. Buchancmt (4 Brovm^s Par. Casesj 
TomlirCs ed., 484,) in which the words inserted in the 
policy are plainly a mere representation that certain 
advice had been received, not a warranty of the truth 
of the facts to which the advice related. In the case 
of Stewart v. Morison^ (Miller on Inmrance^ p. 69,) the 
words, '' The vessel was expected to be loaded betwixt 
"the 13th and 20th of September," were inserted in 
the policy : it appeared that the assured had positive 
intelligence that the vessel had been fully loaded before 
the 13th of September, and was then ready to sail, and 
it was held that the misrepresentation and concealment 
avoided the policy* Rice v. New-England Ins. Co.^ (4 
Pick. 414.) The words " expected to sail about the 24th 
ult." were inserted in the margin of the policy. The 
vessel had, in fact, sailed on the 16th ult., and the 
difference in time was proved to be material. The 



104 NOTES AND ILLUSTRATIONS. [LeC Vll* 

Supreme Court of Massacbusetts held that the words in 
the margin were not an undertaking that the vessel 
should sail on the day named ; but a mere representation 
of the expectation or belief of the assured ; and as it was 
made in good faith, that the policy was valid : that is, 
they gave the same construction to the words, although 
inserted in the policy, that must have been given to them 
as an oral representation- This is plainly the effect of 
the' decision of the court, although by no means the terms 
of the opinion of Chief Justice Parker, who, in his rea- 
soning, went much farther than the circumstances of the 
case required. It is evident that the words in the margin, 
had the word " expected" been omitted, would have been 
an unequivocal warranty, and thus construed the court 
must have given judgment for the defendants. In de- 
ciding that the insurers were liable, they, of necessity, 
decided that the words as inserted were a mere represen* 

tation. 

A case on the same policy, under the name of Baxter 
v. Neiv-England Ins. Co.^ is reported in 3 Mason^ 96, in 
which Mr. Justice Story held the misrepresentation to be 
material and fatal, and the plaintiff submitted to a non- 
suit : but the opinion of Mr. J. Story seems to have been 
founded exclusively on the terms of certain letters of the 
assured and his agent, which he considered as amounting 
to a positive representation. The words in the margin of 
the policy, that might fairly be considered as expressing the 
sense in which the insurers were willing that the letters 
should be understood, are not alluded to in his opinion, nor 
do they appear in the Reporters' statement of the case. 
The cases, as reported, are not contradictory, although it 
is difficult to reconcile the language of the judges. Vide 1 
Phillips {2d ed.) 269. 

Andrewe v. Essex Ins. Co.j (3 Mass. 61). In a policy on 
the brig Union and cargo, the voyage was described 
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** from Salem to port or ports in the West Indies^ one or 
** more times, &c., and at and from thence to her port of 
" discharge in the United States." In the memorandum 
on which the insurance was efiected, the description of 
the voyage exactly corresponded with the policy, but this 
clause not written in the policy was added, '^ The Union is 
** bound to Kingston^ Jamaica, if not allowed to sell there^ 
^' will proceed to Cuba." It was insisted, on the part of 
the assured, that this clause ought to have been inserted in 
the policy, and that, if inserted > the insurers would be 
liable for the loss that was claimed. It was, however, held 
by Mr. Justice Story, that the words amounted only to a 
representation of the present intentions of the assured ; and 
that had they been inserted in the policy, the construction 
would not have been varied : they would not have altered 
the nature of the insurance or the liability of the under- 
writers. 

Every policy in which the name of the master is 
stated, followed by the words, " or whosoever else shall 
" go for master in the said ship," contains a represen- 
tation. The additional words prevent the clause from 
operating as a warranty ; but it is still a representation 
tbdt the person named will go as master, and that without 
necessary or justifiable cause no other will be substitu* 
ted. Vide 1 Manh.^ 315. Emerigan, tarn. 1, p. 182. 

As to the right of the parties to declare in the policy 
that an affirmative statement shall be construed as a re- 
presentation, and not as a warranty,— *if upon such a 
question any authority can be requisite, — the case of 
Lotkian y. Henderson^ (3 Bos. SfPvZ. 499,) conclusively 
shows, that the parties, by a written declaration of their 
intent, may alter the construction of an express provision in 
the policy. If such a declaration, even when contained in 
% separate instrutnent, will control the interpretation, a for-' 
ti&fi must such be its effect when the intent is expressed in 

14 
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the policy. The assured, in the case referred to, relied on 
a special agreement signed by the underwriters, and 
subsequent in date to the policy, as excluding the evi- 
dence of a foreign sentence of condemnation to falsify a 
warranty of neutrality ; in other words, as altering the legal 
eflfect of a warranty. The judges differed in opinion as 
to the construction of the agreement, but the decision of the 
House of Lords, on the motion of Lord Eldon, was in favor 
of the assured. The ground of the dissent of .the judges, 
who were in favor of the underwriters, was, in the lan- 
guage of Mr. Justice Le Blanc, " that the agreement did 
" not sufficiently manifest the intention of the under- 
" writers to preclude themselves from the use of any 
"species of evidence, which the law allows to falsify 
" the warranty, or otherwise to restrict or limit the legal 
"effect of the warranty. (3 Bos. SfFuLy p. 519.) But it 
was agreed by all that this intention, if sufficiently mani- 
fest, must be executed. 



Note III. 

That this was the meaning of Mr. Marshall, his sub* 
sequent language renders evident. He says in terms, "a 
" false representation is no hretich of the contract^ but, if ma- 
" terial, avoids the policy on the ground of fraud, or at 
" least because the insurer has been misled by it." (1 
MarshaUy 461.) So, Mr. Park says, "If there be a mis- 
" representation it will avoid the policy as a fraud, not 
"as a part of. the agreementr" {Parky Sth «d., p. 433*) 
Annesley, Hughes and Evans hold the same language. 

Mr. Marshall does not deny that a positive representa- 
tion if material must be substantially complied with ; 
but the non-compliance^of the assured, it seems, is no 
breach of the agreement, but discharges the insurer 
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even when there is no fraud, merely on the ground that 
** he was misled by it." The distinction here intimated!, 
it will appear, on a slight consideration, is purely verbal. 
The same language might be held, with the same pro- 
priety, in relation to the express stipulations of the policy. 
The insurer is just as much misled by his reliance on a 
broken warranty, as by his reliance on a false representa- 
tion ; and when no fraud is alleged, it would be just as 
reasonable to say he is discharged, because he was misled, 
and not because the agreement was broken, in the one case 
as in the other. 

Whenever a contract, embracing mutual stipulations, is 
broken by the one party, the other, who relied on its 
performance, is misled, exactly in the sense intended by 
Mr. Marshall ; but it has never been supposed that the 
party thus misled is released from his own stipulations 
merely because his just expectation that those of the 
other would be fulfilled, had proved delusive. The 
ground of his discharge is that the promises on which 
he relied, and the performance of which was the condition 
on which his own were founded, were in fact broken: not 
his erroneous belief that they would not be broken. The 
erroneous belief of the one party, not induced by the 
fraud of the other, is never per se a ground of dis- 
charge ; nor, when a condition precedent is violated, is its 
existence necessary to be proved. It is not true, there- 
fore, that where the insurer has been deceived by a 
representation, which, although honestly made, proves to 
be untrue, the policy is avoided, because he was misled 
and entered into the contract under a false impression as 
to the extent of the risks that he assumed. He is equally 
misled when he mistakes the true import of a representa- 
tion, or draws a false inference from its terms, and his 
error leads to the same consequence-^-a false estimate of 
the risks,— ^but as in these cases his error cannot be im- 
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pelted either to the fraud or the promise of the assured ne 
continues liable. The position of Mr. Marshall, it thus 
appears, is so far from being correct, that in cases 
where there is no fraud, unless the representation amount 
to a positive stipulation, that is, unless it forms a material 
part of the contract between the parties, the insurer is not 
discharged at all. The correction of these errors in the 
definition of Mr. Marshall, is of more practical import* 
ance than may at first appear. The positions that he 
assumes have been a frequent source of perplexity and 
error in the decisions. The judges, both in England and 
the United States, from obvious reasons, have been reluc- 
tant to admit that to receive extrinsic proof of a repre- 
sentation is, in many cases, to violate the rule of law for- 
bidding the alteration of a written contract by parol evi- 
dence, and hence the verbal sophisms that a representa- 
tion is no part of the agreement, and that it is only on the 
ground of fraud, or of a qimsi fraud, that a misrepresenta- 
tion avoids the contract, have been too readily adopted. 
In some cases these sophisms are adopted as true, and 
are followed to their legitimate consequences, and in 
these a representation proved to be material, and en- 
tirely consistent with the terms of the policy is not permit- 
ted to vary its legal construction, but in roost cases the 
judges, while they hold the same language, do not sufier 
it to influence their decisions, but allow the falsity of a 
representation, not distinguishable in its character or its 
effect on the construction of the policy, to defeat the claims 
of the assured ; and it is to this vacillation of the judges, 
arising from an unwillingness to perceive or confess the 
certain truth, that every positive representation is a sub- 
stantive addition to the terms of the contract, and, as 
such, modifies the construction of the policy, that the con- 
trariety in the decisions to which the text alludes, is mainly 
owing. I shall now refer to a few cases in illustration of 
these remarks. 
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Vandervoort v. Smithy (2 New-York Term Rep. 156.) 
The policy in ibis case was on the cargo of the schooner 
Four Sisters, at a premium of 27^- per cent., "at and from 
** New-York to two ports on the coast of Brazil." Before 
the insurance was effected, the assured made a represen- 
tation in writing to the underwriters, that the two ports to 
which the vessel was destined were within a few hours* 
sail of each other. The vessel proceeded on her voyage, 
and arrived at Rio Janeiro, but instead of sailing thence 
to another port, within the distance represented, she pro- 
ceeded to Para, which, although a port of Brazil, is about 
two thousand miles from Rio Janeiro. The vessel and 
cargo were seized by the Portuguese, in the mouth of 
the river Para, and condemned for an illicit trade, and 
for this total loss the plaintiff sought to recover. The prin- 
cipal ground of defence was the misrepresentation of the 
voyage. 

It is evident that the representation in this case was 
entirely consistent with the terms of the policy. Had it 
been added to the description of the voyage in the policy 
there would have been no contradiction. It would have 
operated to restrain the discretion of the assured in the 
choice of the ports, but would not have altered the nature 
of the voyage. Its materiality was also proved by the 
most conclusive evidence, as it appeared that the de- 
fendant, upon the faith of the representation, had actually 
deducted six per cent, from the rate of premium he had 
first demanded. It would therefore seem that, in con- 
sistency with other decisions, the validity of the defence 
ought to have been admitted. The court however arrived 
at the conclusion, that the writing containing the repre- 
sentation " could be received for no other purpose than to 
establish a fraud." Mr. Justice Thompson delivered the 
opinion of the court, and that he is chiefly governed by 
the authority of Mr. Marshall is evident from the fact that 
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he expressly adopts his definition in the sense in which it 
has been explained. The reasons he assigns are a ne- 
cessary corollary, from the definition thus understood ; 
yet, it will be seen that to admit their validity is to exclude 
the evidence of a representation in all cases whatever, ex- 
cept those of actual fraud. He remarks, in substance, that 
the terms of the policy were free from ambiguity, and 
that no extrinsic proof was necessary to render them in- 
telligible. That in their plain legal construction they 
gave to the assured the right to proceed to any two 
ports on the coast of Brazil, so that the testimony offered 
was calculated materially to alter and restrain the policy. 
If the representation was admitted to control the interpre- 
tation, it would confine the discretion of the assured by 
restricting the voyage to two ports within a short dis- 
tance of each other,* and that as a representation could 
never be considered a part of the contract, the evi- 



* The following are the passages of the original opinion that I have attempted 
to condense. The parts omitted do not at all vary their import 

" It is essential, therefore, to a representation, that it be of some matter out of 
" and caUateral to ike contract^ and maket no part of (he pdUcy. It cannot be said 
** that this policy is silent on the subject of the ports to which this vessel was to 
** sail, they are expressly made a part of the contract, and that with all necessary 
*' legal certainty. She was to go to two ports on the coast of Brazil. Supposing there 
'*had been no evidence whatever offered of any commonications between the 
** parties previous to the signing of the policy, would it have been void for uncer- 
** tainty ? clearly not : the legal construction in such a case would have been to 
** two ports on the coast of Brazil, at the dection of the assttred. If the course of the 
" voyage then be described in the policy with all necessary and legal certainty 
** thiB could not be considered a matter collateral to, and msJdng no part ot, the in- 
" strument." ^ In the case of Moseg v. AnseUjia) the court said no parol evidence 
** is admissible to substantialiy vary, alter, or impugn a written agreement No 
** ambiguity appears on the foce of this policy ; the words are intelligible without 
" any aid dehoirs th^ instrument The testimony offered is calculated materially to 
** alter and restrain the policy. As it now stands, the assured had undoubtedly a 
** right to go to any two ports on the coast of Brazil, at their election. If the 
** previous communication on the subject of the voyage is to control the policy, the 
** assured would be restricted to two ports within four or five hours* sail of each 
" other." 2 New-York Term Rep., p. 161, 162. 



(a) 3 WiUs., 875. 
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dence could not be received without infringing the rule 
that no parol evidence is admissible substantially to vary^ 
alter, or impugn a written agreement. Now, all these ob- 
servations, with the exception that a representation is no 
part of the contract, are undeniably true, and were this 
also true, the whole would be undoubted law ; but it 
happens to be equally true that, with the single excep- 
tion of the cases where the proof is offered to remove a 
latent ambiguity, the effect of every positive representa- 
tion when admitted in evidence, is to alter substantially 
the legal construction of the policy. Its eflfect univer- 
sally is to give to the agreement of the parties ex- 
pressed in the policy a construction different from that 
it must otherwise have received : nor can we doubt that 
such is the case when we reflect that every positive repre- 
sentation is a condition, on the substantial truth of which 
the validity of the whole contract depends. The reason- 
ing, therefore, of the learned judge is inconsistent with 
every case in which the evidence of such a representation 
has been, received. It cannot, however, be denied that 
the admission of the evidence involves in every case 
where no fraud is alleged, a violation of the rule which he 
refers to, and on which he founds his decision. In- 
stead of seeking, by verbal distinctions, to ev&de this diflSi- 
culty, it would be far better that judges should at once 
confess that such is the fact. It would be better to state 
the law as it is, that the rule in question, as a general rule, 
is undoubted, but that policies of insurance, so far as they 
depend on the prior representations of the assured, are 
an exception from its authority. Mr. Justice Thompson 
also states as another distinct ground of the decision, 
that to receive the evidence would be to violate " that 
" very salutary rule of law, that, when an agreement is 
" reduced to writing all previous treaties are resolved into 
" that." Now, to apply this rule to a representation is to 
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exclude tbe evidence absolutely, even when it is ofiered to 
establish a fraud. Tbe rule rests on tbe presumption-^ge<« 
nerally a very reasonable one — ^tbat what is not included in 
tbe written agreement was waived by tbe parties. Apply 
this presumption to a representation, and it follows that 
the insurer can never allege himself to have been de' 
ceived by that which he had consented to waive ; in 
other words, an the truth of which he had agreed not to 
rdy. 

In tbe nisi priua case of Flinn v. Tobinj (1 Moody ^ 
Maikini 337,) Lord Tenterden seems to have fallen into 
the same train of reasoning as the Supreme Court of 
New-York, in Vandervoort v. Smith. The policy was on 
tbe ship Andromache. The defence arose on an alleged 
misrepresentation. It was stated, on the part of the de- 
fendants, that the first underwriter on the policy, on being 
asked to efiect an insurance on the ship, had inquired 
what cargo she was to take, and on being told that she 
was to have a cargo of rock salt, had refused to insure 
her, considering that a very dangerous cargo for a vessel 
of her quality : that the broker, after making further ii>- 
quiries, had returned, and then stated that she would only 
take fifty or sixty tons of rock salt, which would be 
no more than ballast trim ; and upon this representa- 
tion, the underwriters consented to insure her. She 
sailed however on the day after the policy was signed, 
with a cargo of 160 tons of rock salt, a full and very 
heavy cargo, and was lost at sea. As eveiy subsequent 
underwriter may avail himself of a misrepresentation made 
to the fijrst, it was insisted that these facts were a full 
defence. 

Lord Tenterden, in summing up to the jury, said, 
'* I think the defendant in this case will not be entitled 
*< to a verdict, unless he satisfy the jury that there was 
** a fraudulent misrepresentation of the cargo, which the 
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** Andromache was to carry. If he does so, the plaintiff 
** cannot recover, but the mere fact of misrepresenta- 
" tion without fraud, will not be enough to prevent the 
"plaintiff's recovering, for the contract between the par- 
ities is the policy, which is in writing, and cannot be 
varied by parol. No defence, therefore, which turns 
on showing that the contract was different from that 
" contained in the policy, can be admitted, and ilm is the 
effect of any defence turning on the mere fact of misrepre* 
tentaiion without fraud."^^ These last words are re- 
markable : they are a distinct admission of what I have 
endeavored to show, that the effect of every defence 
founded on a misrepresentation without fraud, is to alter 
the construction of the policy, and his lordship's language 
is an express denial of the validity of such a defence in 
any case whatever. The contrary doctrine is too firmly 
established to be at all affected by this nisi prius decision, 
to which, it will be seen, even Lord Tenterden did not 
adhere. 

Another case on the same policy, but against a different 
defendant, was afterwards tried by Lord Tenterden, and 
came before the King's Bench on an application by the 
defendant for a new trial. {Flinn v. Headlam^ 9 Bam* 
Sf Cress., 693.) On the trial substantially the same re- 
presentation was proved to have been made, as in 
flinn V. Tohin, but it also appeared that the agent of the 
plaintiff bad obtained a certificate, stating that the vessel 
was strong, stiff and staunch, perfectly seaworthy and 
fit to prosecute her intended voyage, and carry a cargo 
of rock salt, and that this certificate was shown to the un- 
derwriters; and it was submitted to the jury as a 
question of fact, whether the underwriters were guided 
by this certificate, or by the representation of the broker. 
The jury found a verdict for the plaintiff, and said they 
thought the representation not material. The court re- 

15 
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fased to disturb this verdict, and in giving their opinion. 
Lord Tenterden said, that ** if the jury thought that the 
** defendant took the risk, not on the representation that 
** only a small quantity of rock salt had been or toould be 
" ffut on boards but on account of the certificate of seawor- 
*^ thiness, they said rightly that the representation was not 
" material.'* But not a word is said in this opinion as 
to the effect of the representation in altering the con- 
struction of the policy, and the invalidity of the defence 
on that ground ; on the contrary, the language of his 
lordship clearly implies that had the jury deemed the 
representation material (a question that in Flinn v. 
Tobin he had decided, could not be left to them,) it 
would have been their duty to find a verdict for the 
defendant. This is retracting entirely what his lordship 
had said before at nisi prins : the inference is, that be 
became satisfied by conference with his brethren, that 
the doctrine then advanced was erroneous. For the 
cases in which a misrepresentation without fraud has been 
held to avoid the policy, see postt Note IV. 



Note IV. 



FiUis v. Brtaton, {Park, 250 ; 1 Philli'pe, 266 ; 1 Park, 
HUdyard^Si p. 414.) In this case the broker represented 
that the vessel on which the policy was effected was in 
port, and ready to sail on the 24th of December, when 
she had in fact sailed on the 23d of December. Lord 
Mansfield, in his charge to the jury, said, " In all in- 
" surances it is essential to the contract that the assured 
'< should represent the true state of the ship, to the best 
"of his knowledge. On that information the under- 
" writers engage. If he states that as a fact which be 
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" does not know to be true, but only believes, it is the 
same as a watranty. In this insurance the only material 
point is this, Had the vessel sailed, or was she in 
" port ?" Upon this charge the jury found for the de- 
fendants. In saying that the " representation of a fact 
" is the same as a warranty," his lordship could hardly 
have meant that it must in all cases be just as strictly 
fulfilled, with no regard to the materiality of the va- 
riance, for this would abolish the sole distinction that 
subsists between them, and would be inconsistent with 
his own language in other cases. His meaning could 
only have been that it is an undertaking equally posi- 
tive for the truth of the facts represented, not a mere 
declaration of the belief of the party. It is however 
observable that the difierence in the time of sailing was 
only of one day, and that this was not proved or alleged 
to be material ; nor can it be said that the case turned 
on an actual fraud ; for Lord Mansfield told the jury 
that the only question was, whether the fact represented 
was true ? not whether it was known to be false by 
the assured, or his broker, at the time of the represen- 
tation. 

Vandenheuvel v. The United Lis. Co. (2 Johns. Cases^ 
129.) There were two policies, one on the cargo, the 
other on the freight of the ship Astrea, on a voyage 
from New-York to Corunna, and they were effected on 
the written application of the. plaintiff, who was an 
American citizen, representing that he was the sole 
owner, which, on the trial, was admitted to be the 
fact : the vessel was captured by a British frigate, and 
vessel and cargo were condemned by the Court of Vice 
Admiralty at Gibraltar, as enemies' (iSpanish) property. 
The court decided that this sentence falsified the re- 
presentation of ownership, which was in effect a repre- 
sentation of neutrality. Radclifi*, J., aaid, ** From the 
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*' aituation of tbe plaintiff, and ibe representation made 
** to tbe defendants, the insurance must be considered 
"as made upon American or neutral properly. The 
" representation is to this purpose equivalent to a vmr- 
"ranty of that fact, and liable to the same result." 
Benson, J., said, "When the property is insured as 
" neutral," (by which, referring his language to the case, 
he evidently meant, whether repraented or Karranted 
as such,) "tbe law intends, not only that the neutrality 
" as a quality in the ownership of the goods then ex- 
" ists, but likewise that it shall be preserved during 
" tbe continuance of the insurance." In this case, the 
vessel was described in the policy as American, whlcb 
was afterwards held to be itself a warranty ; but in 
Vandmkeuvel v. Church, (3 Johta. Cases, 173, NoU a,) in 
which there was no warranty in the policy, but in the in- 
structions to the broker the vessel was represented to be 
American, and tbe owner a citizen of tbe United States, 
the court made the same decision, that the represen- 
tation was equivalent to a warranty, and the foreign 
sentence conclusive evidence of its breach. The case 
of Vandenkeuvel v. The United Ins. Co., was afterwards re- 
versed by tbe Court of Errors, but solely on the ground that 
foreign'sentences are not conclusive. {Q Johns. Cases, 461.) 
I subjoin an abstract of the other leading cases in which 
a misrepresentation of a fact without fraud has been held 
to avoid the policy, or been admitted to be material 
and binding ; a class to which both of tbe preceding cases 
belong. 

Macdoioall v. Fraser, {Doug. 260.) This was an in- 
surance on a vessel from New-York to Philadelphia, 
and at the time it was made it was represented in 
positive terms that the vessel " was seen safe in the 
"Delaware on the Jlth December," whereas, it was 
proved that she was in fact lost on the 9th of Decem- 
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ber ; and the jury, believing the naisrepresentation ma- 
terial, found a verdict for the defendant. There was 
no pretence or suspicion of fraud ; but the plaintiff had 
made a wrong computation of the time founded on the 
information he had received, and instead of stating 
the intelligence in the terms it was given to him, sub- 
stituted his own false inference as a fact. On an appli- 
cation for a new trial, the counsel for the plaintiff* ad- 
mitted that a representation, if false in a material point, 
avoids the policy : but contended that the particular day 
on which the vessel was seen in the Delaware was not 
under the circumstances material ; whilst, on the part 
of the defendant, it was insisted that the question of 
materiality had been settled by the verdict of the jury. 
Lord Mansfield (inter alia) said, " When the assured 
" represents a fact without knowing it to be true, he takes 
" the risk of it upon himself. There was no evidence of 
" actual fraud in the present case, and no question of 
" that sort seemed to be made. But there was a posi- 
** tive averment that the ship was seen in the Delaware 
'* on the 11th of December. The underwriter was de- 
^^ceived as to that fact, and entered into the contract under 
•* that deception. Why did the insurer take upon him to 
** compute the {lay of the month on which the vessel was 
" seen ? Why did he not mention exactly what his in- 
** formation was, and leave the underwriter to make 
" the computation." He added that " in insurances on 
" vessels at a great distance, their being safe up to a 
" certain day, was always considered a very important 
"circumstance," and he was therefore of opinion that 
the representation concerning the day was material. 
The other judges concurred, and Ashhurst, J., said, 
** In former cases, the representation was of what was 
"intended ; here, it was of ^l fact, stated as having hap- 
" pened within the knowledge of the insurer. He should 
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<* have made the represeDtation in the same words in 
** which the intelligence is said to have been conumuni- 
**cated to him." Although the counsel for the plaintiff 
in this case admitted the law to be settled that a 
misrepresentation without fraud, if material, avoids the 
policy, I am not aware that any prior case is to be 
found in the reports in which the question was decided. 
Boufden v. Vaughan^ (10 EasU 450.) The insurance 
was on goods at and from Lisbon to London ; and at 
the time of effecting the policy the broker represented 
that the vessel would sail in b, few days. She did not in 
fact sail until nearly a month after the time mentioned, 
and the difference was proved to be very material. 
Lord Ellenborough, at the trial, advised the jury that 
they were to " consider that the person by whom the re- 
presentation was made was the owner of goods who 
could only speak of the sailing of the vessel from 
probable expectation, and that if the representation was 
" made bond Jidif it should not conclude him." The 
jury accordingly found a verdict for the plaintiff. On 
an application for a new trial, the court were of the 
same opinion as the Lord Chief Justice at the trial, 
" that a representation, as to the time of the ship's 
** sailing, made by the owner of goods on board, must, 
" from the nature of the thing, be considered as a pro- 
" bable expectation he having no control over the eventJ*^ I 
regard this language of the court as a distinct admission 
that a similar representation, made by the owner of the 
vessel, who, by his instructions to the master, has power 
to control the event, would be binding : that is, it would be 
construed not as referring merely to the expectations or 
intentions of the party, but as a positive undertaking that 
the event shoiAl happen. 

Benecke (3 Beneckiy 314) takes the same view of the 
case, and considers the distinction it establishes as highly 
reasonable^ 
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Steel V. Lacyj (3 Taunt.^ 285.) The vessel insured 
was represented to the underwriters to be Annerican ; 
and the court held that the representation implied that 
she should be furnished with all the necessary docu- 
ments to prove her neutral character. She was con- 
demned in Denmark principally for want of a sea 
passport ; and the sentence being regarded as conclu- 
sive evidence of the fact, the underwriters were dis- 
charged. 

Feise v. Parkinson, (4 TaunU, 639.) In this case the 
broker mistaking the instructions of his principal, had 
represented that the vessel was provided with a French 
imperial license to trade with England ; whereas, she 
had in fact only a French pass, which merely enabled 
her to put to sea without molestation, but did not operate 
as a license to trade, and it was clearly proved that 
the difference was material to the risk. The jury found 
a verdict for the defendant. Upon an application for a 
new trial, the court were clearly of opinion that the mis- 
representation avoided the policy, but granted a new 
trial on the ground that as the representation that pre- 
vented the risk from attaching was without fraud, the 
assured was entided to a return of the premium. The 
counsel for the defendant agreeing that the plaintiff 
should take a verdict for the premium, the motion for a 
new trial was then wholly denied. For some important 
observationsofGibbs, J., in this case, see post. Note VIIL 
It seems to be one of the cases in which there is no 
distinction between a representation and a warranty. 

Edwards v. Footner, (1 Campbell^ 530.) In this case it 
was represented to the underwriters about a week before 
the policy was signed, that the vessel was to sail in 
company with two other armed ships, and was herself to 
carry ten guns, and twenty-five men. She in fact sailed 
alone, and with only eight guns and seventeen men. It 
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was iDsisted, on the part of the plaintijBT, that what was 
said to the underwriter when he agreed lo insure, ought 
not to be construed as a representation, because it was 
not renewed when the policy was subscribed, and the 
court could only look to what then passed between the 
parties. Lord EUenborough was, however, of a difierent 
opinion, and charged the jury as follows : ** If a repre- 
**sentation is once made, it is to be considered as 
«* binding, unless there is evidence of its being after- 
awards altered or withdrawn. Here there is no evi- 
" dence of any conversation upon this subject between 
" the parties subsequently to the statement that the ship 
"was to carry 10 guns and 25 men; and this having 
" taken place when the insurance was talked of, and 
** the terms of it were agreed upon, it must be referred 
" to the policy, and treated as a representation that re- 
" quired to be substantially complied with on the part of 
"the assured." The jury accordingly found a verdict for 
the defendant. 

It is stated by a learned senator, in the case of Alston v. 
The Mechan. Mut. Ins. Co., (4 Hill, 344,) " that the ques- 
"tion in Edwards v. Footner, was, whether a written 
"memorandum not attached to the policy was to be con- 
" sidered as a warranty or a representation." This is a 
very singular mistake, as it distinctly appears from the 
report of the case that the representation was oral. It 
is true, it is also stated, that at the time the representation 
was made to the defendant, a written memorandum, or 
eliy, as it \t called in England, containing the names of the 
underwriters, who were to subscribe the policy, was also 
shown to him, and was then signed by him; a fact 
that I have omitted in the abstract as wholly immaterial. 
The learned senator probably supposed that this slip 
contained the representation, but had such been the facti 
the question whether a written memorandum, not literally 
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a part of the policy, can be construed as a "warranty, nei- 
ther did nor could arise. The question had long be- 
fore been definitively settled by Lord Mansfield, in Paw^ 
son V. Watson^{a) and has never since been agitated. The 
only questions in Edwards v. Footner plainly were, whe- 
ther the representation made at the time it was, and not 
renewed, continued to be binding, and, if binding, whether 
it had been substantially complied with : nor does the case 
contain an allusion to any other. 

The most important case in the English reports, and 
which, as it is a decision of the House of Lords, must 
be considered as having settled the law in England, is 
that of Dennistoun v. Lillie, (3 Bligh., 1st series, 202.) The 
policy was on ship and goods from Nassau (New-Provi- 
dence) to Clyde (Scotland). The vessel and cargo had 
been purchased on account of the plaintiffs by their cor* 
respondents, at Nassau, Messrs. Duff & Co., who, in a 
letter of the 2d of April, which was shown to the under- 
writers before the insurance was effected, used these 
words, " The Brilliant," the vessel insured, ** will sail on 
" the 1st of May, a running vessel, in which the writer 
"of this will take his passage." The Brilliant, in 
fact, sailed on the 20th of April, and on the 11th of 
May was captured by an American privateer. The de- 
fence was a misrepresentation of the day of sailing. 
After passing through several courts, the case was finally 
determined by the Lords of Session, in Scotland, in 
favor of the underwriters, and from their decision the 
plaintiffs appealed to the House of Lords. At the conclu- 
sion of the argument the Lord Chancellor (Eldon) re- 
marked : " The letter, in which it is expressed that the 
" vessel will sail on the 1st of May, was shown to the un- 
" derwriters ; and is it not the same thing whether the 



(a) Cowper, 785. 
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** party means to misrepresent, or wbetfaer the thing ac- 
"tually communicated is a misrepresentation f The au- 
" tborities turn upon the difference between expectation 
and representation. In the case of Barber v. Fletcher^ 
the representation is that the vessel was expected to 
'* sail. The letter of the 2d of April speaks in terms 
*' of uncertainty as to the sailing of other vessels, bat 
*' as to the Brilliant, the statement is fositwe. Do the 
" appellants, carry their arguments so far as to as- 
*' sert that in cases which go beyond expectation, when 
*' there is a misrepresentation of a material fact without 
*' warranty or mala Jida^ the policy, according to the 
*< authorities, is not vacated i In case of such a misre* 
<< presentation, mala fides is not necessary to render the 
^< contract inoperative." On a subsequent day, he added, 
that as the policy was on the ship as well as the goods, 
the case was distinguishable from that of Bawden v. 
VaughaUi in which the policy was effected by the owner 
of goods, and on goods only ; and in delivering the final 
judgment affirming that of the Court of Session, he said, 
** There is a difiference between the representation of 
" an expectation and that of a fact^ The former is im- 
" material, but the latter avoids the policy^ if the fact mis^ 
*^ represented he material to the rish^^ I remark, on this 
case, that the representation was certainly not of a p€ut 
fact ; and, in that sense, going beyond an expectaticxi, 
which is the construction the Supreme Court of Massa- 
chusetts, in Sice v. New-England Ins. Co., (4 PicTc., 492,) 
seems to have adopted. Although the letter containing 
the representation was not shown to the underwriters 
until some weeks after the day appointed for the sail- 
ing of the vessel, it was written some weeks before, 
and had reference to an event then future. It is true 
the assured, by submitting this representation without 
qualification, were deemed to have adopted it, and were 
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tbus considered as having asserted that the vessel had 
not sailed before the 1st of May ; but this was merely 
an inference from the positive terms of the representation, 
for it was not pretended that they had made any other dis- 
tinct statement to that efiect. It was upon the construc- 
tion, therefore, of the representation in the letter, that the 
case turned, and the sole question it presented for de- 
cision was this, whether a positive representation of a 
future material fact within the control of the assured, is 
binding in all events, or whether it is to be construed as 
referring merely to the present intentions or expectations 
of the party, so as to avoid the policy only in a case of 
actual fraud ? It was on this ground that the case was 
argued by the counsel on both sides : those for the plain- 
tiffs contending that the statement of a future event, as an 
intended day of sailing, can, from its nature, be no more 
than the statement of an expectation, and that as the re- 
presentation was not made maid fide, the policy was not 
vitiated : and those for the defendants, that as the day of 
sailing was a material fact, and was within the control of 
the assured or their agents, the statement of intention was 
equivalent to a statement of facts. When Lord Eldon, 
therefore, asks whether a misrepresentation without fraud 
in cases which go beyond expectation does not vacate the 
policy ? he refers to all cases where the representation 
whether relating to past or future facts goes beyond an ex- 
pectation in its terms or extent, in other words, is certain 
and positive ; and that such was his meaning is evident 
from his care in distinguishing the case from those of 
Barber v. Fletcher and Bowden v. Vaughan. Both the 
facts of the case and the language of Lord Eldon render 
the conclusion irresistible that the same decision would 
have been made, had the insurance been effected, beforeihe 
day of sailing named in the representation. Hence the case 
establishes, that when a positive representation relates to a 
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future fact, which is material, it is just as binding as a 
warranty, although not in all cases as strictly construed. 
Mr. Phillips(a) is therefore perfectly accurate in say- 
ing that *' the ground of the decision was, that the re- 
<< presentation was an undertaking for the sailing of the 
'* vessel at the time mentioned ;" for although such were 
not the terms in which the opinion of the Lord Chan- 
cellor was expressed, such is its necessary effect. For 
further observations on this case, and the American de- 
cisions in which it has been questioned, see post, Note IX. 
Murray v. Alsop, (3 Johns. Cotes, 47.) This was an in- 
surance on a vessel which was captured on her voyage, 
and condemned at Halifax as French property. The in- 
surance was against '< all risks ;" terms which, according to 
the decisions in New-York, in their ordinary construction, 
would cover the property of a belligerent subject. The 
€LSSured refused to warrant that the vessel belonged to 
American citizens, but they represented to the under- 
writers that such was the fact, and that she would have 
on board an original bill of sale to American citizens, or 
an attested copy of it. The bill of sale was on board 
at the time of the capture, but not to the knowledge of 
the master, or in a situation to be used for the protection 
of the vessel. On the trial, the judge charged the jury 
that the bill of sale was a material document, and that as 
it was not on board in a situation to be read and shown 
by the captain, as occasion required, the representation 
had not been complied with ; and under this charge the 
jury found for the defendants. The court, aflSrming the 
propriety of the judge's charge, refused an application for 
a new trial ; and Radcliflf, J., remarked, that although 
"the bill of sale was on board, it was on board for 
" no valuable purpose, and might as well not have ex- 
" isted. If it was a material document the representa* 

(a) 1 Phillips, p. 233. 
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" tion was not complied with. The materiality of this 
" paper is the only question in the case ; its object was to 
" prove the fact that the ship was American, although 
** the assured would not warrant that fact y yet they undertook 
" that the evidence of it should accompany the ship^ He then 
proceeded to show that the paper was not only material, 
but indispensable to the safety of the ship. I observe on this 
case : — First : that the effect of the representation was to 
alter the construction of the policy, by restricting the 
legal meaning of the words " all risks." Next : that it 
is explicitly admitted that the representation was an un- 
dertaking for the truth of the fact ; and — ^Lastly : that 
had the words "warranted to have on board an ori- 
ginal bill of sale to American citizens, or an attested copy 
thereof," been inserted in the policy, a construction more 
stringent could not have been given to them, than was 
given to the representation. 

Kemhle v. Bourne^ (1 New-York Term Rep., 75.) In- 
surance on a ship, " lost or not lost," at and from Point 
Petre, Guadaloupe, to St. Thomas." The policy was 
dated on the 3d of September, 1800. The broker re- 
presented to the underwriters that the vessel was at 
Guadaloupe on the 28th of July previous. The court 
held that the effect of the representation was to prevent 
the policy from attaching before the day named, and 
in giving their opinion remarked, "In a case like this, 
" when a vessel has been long in port previous to an 
" insurance, the risk does not commence until some act 
" be done towards equipping her for the voyage, or 
"on the day on which she is stated, as here, to have 
" been in safety in the port from which she was to sail — 
"this was the 28th of July, 1800. If she had been 
"lost or injured before that day, the underwriters would 
" not have been liable. When she is stated to have been 
"at Guadaloupe on a certain day, it must mean that 
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^'sbe was there in safety, and that no preceding acci- 
*^ dent was to have been made good by the assured : it 
" cannot therefore be material where she was prior to 
" that day, for tbe parties, hy agreementy have ascertained 
** that the risk should commence on tbe 2Sth of July.'' 
The agreement here spoken of can only mean the 
agreement implied by law from the representation, and 
which plainly varied the construction of the polic^, by 
limiting the application of the words " at and from." 

Snckley v. Delafield, (2 New-York Term Rep., 222.) In- 
surance on a ship from New- York to the West Indies, 
founded on a representation that she was ^* to sail in 
" ballast." She actually took, without the knowledge of 
the owners, a trunk of shoes, and a few barrels of gun- 
powder, and one of the grounds of defence was misre- 
presentation. The court, however, admitting the repre- 
sentation to be valid and binding, were of opinion that 
its true meaning was that the vessel would not be exposed 
to the sea perils attending a loaded ship, and that on 
the facts in evidence it had been substantially performed. 

Cdll-aghan v. Atlantic Ins. Co., (1 Edws. Chan. Rep.y 64.) 
The bill was filed to compel the execution of a policy ac- 
cording to agreement, and the payment of a total loss. 
The proposal for the insurance was accepted and made 
binding by the company on the 12th of November, 1824, 
and in the written application were these words : *' On the 
ship Nancy, at and from tbe port of Gibraltar, {where she 
now w,) to a port in the Mediterranean, $15,000 on profits." 
The vessel and cargo, it appeared, had been destroyed by 
fire in the port of Gibraltar, on the 19th of September in 
the same year. The case turned on the construction to be 
given to the words " where she now is," in the written 
application. It was insisted by the counsel for the plain- 
tiff, that they were to be construed as a representation not 
of afact, but of the belief of the party, and being made in good 
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faith that the insurers were liable ; but the Vice-Chancel- 
lor decided that the words were in effect a warranty (and 
as such might have been inserted in the policy) that the 
vessel was in safety at Gibraltar at the date of the appli- 
cation, but that if they were considered as a representation, 
as the terms were positive, the construction would be the 
same, that of exempting the insurers from any liability for 
a prior loss. 

Alsop V. Coit, (12 Mdss. Rep* 40.) This was an action 
by a principal against his agent for his neglect to pro- 
cure an insurance in conformity to orders ; and the ques- 
tion was, whether had a policy been effected the insurers 
would have been liable. The plaintiff, in his letter to the 
defendant requesting him to procure insurance, stated 
that the vessel to be insured would sail from Boston as 
soon as certain frigates, at that time, in the harbor, ** cal- 
culating to take advantage of their protection." This 
letter was dated on the 21st of April ; the vessel, however, 
had in fact sailed, the frigates remaining in port, on the 
19th, and was captured on the 20th, but as the plaintiff 
resided at a distance from Boston, there was no reason 
to presume, nor was there any evidence to show that these 
facts were known to him. The judge, on the trial, in- 
structed the jury that the statement in the letter was to 
be considered as a representation, and was certainly 
material, and that as it was not complied with, the un- 
derwriters, had a policy been effected according to the 
plaintiff's instructions in his letter, would not have 
been liable ; and the jury accordingly found a verdict 
for the defendant. Upon an application for a new 
trial the court held, that had the defendant effected the 
policy, according to his instructions, it would certainly 
have been his duty to state the facts contained in the 
letter ; and had the underwriters required it, he would 
probably have been justified jn consenting that the re- 
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presentation, as to the time and mode of sailing, should 
be inserted as a warranty in the policy, but that, consi- 
dering the statement merely as a representation, the result 
would be the same. The plaintiff was a part owner of 
the vessel, and must be presumed to have been privy to, 
and to have joined in the orders for her sailing. The re- 
presentation was, in efiect, a statement of what he had 
ordered, or intended to order, in that respect. It was made 
to reduce the premium ; and must have had that effect and 
ought, therefore, to be substantially complied with. The 
motion for a new trial was accordingly denied. Although 
the cases of Bowden v. Vaughan^ and Dennistoun v. LUliCf 
were not cited, the attentive reader will not fail to observe 
that the distinction on which these cases were founded is 
here distinctly recognized. 

Hazard v. The New-England Ins. Co.^ (1 Sumner^ 211 ; 
8 Peters^ Sup. C. Rep. 667.) The assured resided in New- 
York, and the policy was effected at Boston. In his in- 
structions to his agents at Boston, the assured represented 
that'the vessel, which was intended for the " whale fishery," 
was " coppered," and this letter was shown to the under- 
writers. The vessel was in fact coppered according to the 
mode of coppering vessels in use at New-York, but not 
according to the usage in Boston, the bottom and sides of 
the keel being left uncovered. Mr. Justice Story, by whom 
the case was tried, charged the jury that the defendants, 
from the tenor of the representation, had a right to believe 
that the vessel was " coppered" in the sense in which the 
words were understood at Boston in reference to vessels 
engaged in the same trade, and that if they thought the 
difference material to the risks, they should find for the 
defendants. The jury found accordingly. On a writ of 
error the Supreme Court of the United States reversed the 
judgment of the Circuit Court, on the ground that the re- 
presentation was to be construed in reference to the usage 
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in Naw-'York, the port to which the vessel belonged, and 
consequently that the charge of the judge on the trial was 
erroneous. That the representation was material and 
binding was admitted by tbe counsel on both sides, and 
assumed by the court. 

CarfCTUer v. American Ins. Co.j (1 Sumj^a C. C Rep. 67.) 
This was an insurance on a factory, 9nd other buildings, 
against fire. The defendants bad at first declined to in* 
sure, on the ground that the premises, accordiiig to the 
valuation, were sufficiently covered by a prior insurance. 
To induce them to take the risk it was then represented, 
that since the original insurance additions had been made 
to tbe factory, &o^ equal in value to $10,000. The fact was 
proved to be otherwise ^ but it was insisted on the part of the 
plaintiff^ that the misrepresentation was unintentional, and 
without any fraudulent design. Mr. Justice Story, in de- 
livering the judgment of the court, remarked i *^ Upon the 
'* faith of this statement'' (as to the increased value) '^ the 
" present policy Was underwritten. It How turns out that 
<* the representation is utterly untrue, whether by design 
<< or mistake is not material. No one can doubt the mate- 
*• riality of the representation, for k was the Very point 
*^ upon which th^ policy was underwritten. It s^ems 
^* to us, therefore, that this makes an end of the case, 
** for a felse representation of a material point, according 
*^ to well settled principles, is sufficient to avoid a policy 
" underwritten on the faith thereof, whether the false rep? 
" resentation be by mistake or design." 



NotB v.- 

•ffetis, in Paiibi&A v. t¥aUOni {Cotoper, 786,) Lofd Maifis- 
field says ; ** By the law of merchants all dealings must be 
*' fair and honest > fraud infeets and vitiates every mercan- 
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" tile contract. Therefore, if there be fraud in a repre- 
*' sentation it will avoid the policy on account of the fraud, 
*^ but not on account of the nan-compliance vnth any part of 
** the agreement /' and in a subsequent passage : '^ There 
** cannot be a clearer distinction than that which exists 
" between a warranty, which noakes part of the policy, 
'^ and a collateral representation, which, if false in a point 
^^ of materiality, makes the policy void, but if not material, 
*' can hardly ever be fraudulent." By which I understand 
him to mean, that even when the representation is material, 
to avoid the policy it must be fraudulent ; that is, it must 
have been made with an intent to deceive ; but that the 
existence of such an intent, when the representation is 
immaterial, is difficult to be supposed; in other words, 
immateriality will, in most cases, repel the allegation of 
fraud. So, in Bize v. Fletcher^ {Douglas^ 271,) his lord- 
ship's language is explicit and unequivocal. He remarks : 
" There is an essential difference between a warranty and 
" a representation. The warranty is a part of the contract. 
" There can be no warranty by any collateral representa- 
^' tion. The ground on which a representation afiects the 
*^ policy is fraud ; that is, it must be false and material in 
'^ respect to the risk to be run." Compare this language 
with the cases in the preceding note, in many of which 
the same effect was given to a representation without 
fraud, that would have been given to a warranty in the 
policy. 



Note VI. 



When the policy is avoided by the concealment from 
mistake, or inadvertence of a material fact, it may be 
thought that the discharge of the insurer can only be refer- 
red to the fact of his having been misled to compute the 
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risks on a false basis. Hence it may be said, that the sinii* 
iar efiect on the contract of an innocent misrepresentation 
may with equal propriety be ascribed to the same cause. 
The reply to the objection will be found to strengthen the 
argument. It is the duty of the assured to disclose all 
facts material to the risk, and the breach of this duty, 
when a material fact is concealed, is the true ground of 
the insurer's discharge. To produce the same effect, it 
must be shown that a representation imposes a duty vio- 
lated by its falsity, and in many cases, unless the repre- 
sentation be construed as an agreement, no such duty is 
created or implied. It is doubtless the duty of the assured 
to represent the facts truly, and where he asserts a false- 
hood this duty is violated ; but it is to cases only of actual 
fraud that this remark applies : where, for example, the fact 
represented by the assured is true at the time, but is fal- 
sified in the event by the act of some third person, contrary 
to his wishes and intentions, (as in many cases may well 
happen,) as no fraud can be imputed to him, and no obli- 
gation implied by law has been violated, to what cause but 
to the unintentional violation of a promise, a condition pre- 
cedent, can the discharge of the insurer be ascribed ? 

The practical importance of the subject will excuse some 
additional remarks. There is no adjudged case in which 
it has yet been explicitly acknowledged, that the rule of 
evidence in relation to policies, is different from that which 
prevails in regard to other written agreements ; on the con- 
trary, in many cases, and by all the elementary writers, 
the fact is denied ; yet until this truth shall be acknow- 
ledged, and the principle on which the evidence of a posi- 
tive representation is received, and the cases in which it 
may be received shall be clearly defined, there can be lit- 
tle hope of rescuing the law from its present uncertainty. 
Until then it will always be in the power of a judge, when 
no fraud is alleged, by insisting on the general rule to ex-* 
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dude the evidence of a repreeeDtadoOt diflfering in any of 
its circQinetaiicest however slight or unimportant, from such 
as the precedents show to have been admitted ; for it wiU 
always be in his power to prove that the evidence offered 
is inooDsistent with the role. The case of Vander9oart v. 
SmUhf before cited, shows how readily this can be done ; 
and that of WetUm v. fsMt, (1 Tamu. 115,) affi>rds per- 
haps a still more striking illustration of the fact. In that 
case the insurance was on goods ** in ship or ships," and 
the defendant offered to prove that the broker eftcting the 
policy represented in substance that none of the goods 
should or would be laden on board a ship called the *' Wool- 
ton." This ship was lost, and the plaintiffs declared the 
insurance to be on goods by her, and for the recovery of 
the loss on them brought the action, The evidence offered 
was therefore, if admissible, a complete answer to the suit. 
That the evidence would not have contradicted the terms 
of the policy is plain. If admitted it would merely have 
qualified the general words " ship or ships," by excepting 
the vessel named from their operatioo* The court, how- 
ever, determined, that ** the evidence could not be admit- 
^* ted Without abandoning io the case of policies the rule of 
*< evidence which prevails in all other cases, and that it 
f* would be of the worst effect if a broker could be permit- 
^« ted to alter a policy by parol accounts of what passed 
^^when it was effected. That Itord Mansfield says of 
f^ misrepresentations, that they must be of a matter collateral 
^* to the contract ; bqt that this was a part of the contract." 
The margik^al note of the reporter in this case is that 
^^ Parol evidence of what passed at the time of effecting 
** the policy, is Qot admissible to restrain the effect of the 
^* pcAicj" And although iiuch was not the very language 
of the court, it expresses truly the result of the decision ; 
yet, were such the rule, no evidence of a positive rvprefef»** 
fatum favorable to the risks could ever be received except 
to es^blisb a fraud, 
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NoM VII. 

*rhe following passages from Beneckd (3 ^enecke (RossefUh) 
pp. l5Si 4, 6, 6, 7,) contain a lucid summary of the con- 
tinental law. The substance is expressed in the te3tt,-** 

" Per quanto diversificanti esser mai possafio le condi- 
" zionl che s'inseriscono nelle pbliisze d'assictitaziotte, pur 
•* nondimeno si posSoho dividere in due dassi principall. 
** O rignardano lin^itazioni o estensioni di fisponsabilita, 
" Dppure rignardano validitd di tutto il contratto* Alia 
" prima specie spettano le coftdi2ioni~-franco dalle dio- 
" lestie di guetraj franco d^avarea e simili*— all* ultima specie 
" le espressioni — per conto neutfale ; la nave va sotto con- 
** voglio i d fomita di tanti cannoni e marinari; deve pat- 
^' tire in un nominate giorno ; d partita in un prefisSD giorno ; 
** veduta in buono stato ec. Con questa specie di clan- 
" sole suole essere generaliliente mitigato il vero ^spetto 
" del rischio alP assicuratore, che mosso da cio^ lo assume 
** ad un premio pin basso di quello che alttittienti avrebbe 
^^ fatto *j Passicuratore in conseguenza sMmpegna nel con- 
** tratto soltanto con la cotidizione, che sia vero ctd ohe 
^< I'assicurato asserisce ; che sard fatto cid che egli prd- 
*^ tnette ; onde non venendo mantenuta questa condizione 
'* il contratto 6 nuUo." 

" Queste clausole ammettono nonostatite una diflferente 
" interpretazlone, ed in fatto non sono esse giudicate da 
'* per tutto nella medesima guisa. Per essempio, si pud 
'^riguardafe la fatta condizione come adempita dnXV 
^'assicurato quando I'asserto d sostanzialmente verb, 
** quando la promessa ^ adempita neU essenziale, ovvero 
'< anche quando daparte, deir assicurato si d fatto tutto il 
<' possibile per dare esaurimento alia Condizione^ ma che 
** vi sia stato impossibilitato per colpa di un sioi^tro ac- 
••cidente di cui i responsabile I'assicuratore, oppure 
<' anche si pud preteiidere I'adefnpifntnto lett«itil« d»}l4 
" condizione," 



it 
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"L'uso vigente e generaltnente riconosciuto, owero 
" la scelta ddU' espressione stessa, sono quelle cbe de- 
** vono insegDare, quale di questo due espressioni debba 
" adottarsi." 

*' Se una delle clausole delle indicate specie non e 
•( espressa in forma d'una condizione, Padempimento let- 
^'terale della quale deve precedere alia validita del 
contralto, non si potra pretendere in equita cbe Pad- 

empimento essenziale, e non gia il letterale, a meno., 
' cbe un uso riconoscuto non voglia il contrario. In 
Amburgo, in Francia, in Italia ec, si sogliono espri- 
*^ mere queste clansole senza ulteriore aggiunta con le 
** semplici parole — per conto neutrale — ^per conto danese ; 
" con convoglio ec." 

*'In egual modo non possono interpretarsi letteral- 
'^mente le espressioni della polizza cbe riguardano la 
'^forza della nave* il numero dell' equipaggio, I'epoca 
** della parlenza ec, quando cio non sia stato stabilito es- 
*^ pressamente. Ma se le frasi adoperate danno a di- 
** vederet cbe si ebbe la mira di voler stare al senso let- 
^'terale, non vi sara dubbio, cbe I'inadempimento d'una 
"condizione ancbe non essenziale rescinde il contratto. 
<< Si supponga, che in una scritta a Amburgo vi sia la 
*'clausola — I'assicurazione sara invalida se la nave par- 
<* tisse da N. con un equipaggio minore di 25 persone — 
''oppure la polizza si riguardera per non fatta, se per 
*' qualunque siasi motivo la nave partisse da N. piu tardi 
"del primo d'agosto— allora simili condizioni dovranno 
" adempirsi alia lettera. Imperaioche il senso di queste 
" parole non e equivoco, e non vi sarebbe assolutamente 
" modo da porre limiti piu sicuri, se V argomento della 
" clausola non dovessero essere questi limiti. Se si volesse 
"riguardare per adempita la condizione col trovarsi a 
" bordo alia partenza della nave 24 nomini, e col partire 
" la nave al 2 di agosto, allora lo si dovrebbe anche se vi 
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** fo8sero meno persone ancora a bordo, e se la partenza 
'* fosse ritardata per alcuni grorni di piu." 

*' Se all incontro la scritta contiene solo le parole — ^la nave 
«< deve partire da N con quattordici cannoni e venticinque 
" uonnini — oppure — deve far vela al primo agosto ec — ^in tale 
** caso dovrannoesse riguardarsi come seinplici notificazioni, 
'* che devono essere adempite nelPessenziale, ma non gia, 
'^ appuntino alia lettera. II senso della prima clausola e ; 
*^ la nave deve in caso di bisogno potersi difendere in quel 
^* modo medesimo, che far lo potrebbe una nave della di- 
'* cbiarata forza di armi, e d'equipaggio. 8e dunque 
*^ questa nave fa una parte assicurata d,el viaggio oppure 
" un cammino in cui non v'e da temere verun rischio di 
'^legni nemici armati, con alcuni cannoni o persone di 
*^ menoy e che si perda per evento ai quali la mentovata 
" circostanza non ha veruna influenza, come sarebbe per 
" burrasca, Passicuratore non potra esimersi dal paga- 
*' mento del sinistro per ragione della clausola. Per egual 
'< ragione non potra esentarsene, se la nave pronta a spie- 
'* gar le vele al primo d'agosto viene trattenuta piu a lungo 
^^ nel porto caricatore per circostanze che erano indipen- 
" denti dall' arbitrio dell' assicurato."* 



* It is to Germany that the glory belong! of having produced, within a recent 
]>efiod, the moat comprehenalTe and perfect work on Insurance and Maritime 
Loans that has yet appeared. It is at once the most scientific and the most practi- 
cal, the most copious and accurate, the most original and profound. The object of 
this admirable work is not only to exhibit fully the laws and usages of all the com* 
merdal nations of E*urope, in relation to the subjects of which it treats, but from a 
comparison of their various and sometimes conflicting pvoviuons, aadi a searofaing 
inquiry into the reasons on whkh they are respectively ibmided, to* deduce and 
ascertain the principles that from thehr superior equity or certain utflity ought to be 
universally adopted. It abounds hi new and striMng rtilectiena, and it displays 
powers not only of laborious research, but of analysis, comparison and generalin- 
lion, that give to the author a just title to be ranked in the small class of patient and 
original thinkers. The volumes of this work appeared at Hamburgh in successive 
years, beginning in 1805, but the complete edition, in five volumes, was not pub-, 
lished ttntU 1810. Its title, translated, is, *' A System of Insurances and Maritime 
** Loans, deduced as well from the nature of the subject as the laws and usages of 
**■ Hamburgh and the principal commercial natieos of Europe, and adapted to the 
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See also Ordinance of Hamburg, Tit. 4, (2 Mag. p. 913.) 
Ordinances ofFraneti (2 Mag. 169. 3 Fo/im, 31.) Potbier 
commenting on that article of tbe ordinance which states 
what must be inserted in tbe policy, and oonoludes with 
these general words : '^ Et g^n^ralement tootes les aatres 
^* conditions dont elles Yondront convenir/' says, *' Faute 
*< de ceUf ces conditions, si les parties en disconviennent, 
** seront reputes comme n'ayant pas ^t6 convenues, ne 
** pourant dtre justifi^es que par la police." Pothier Trait, 
d^asiur.f n. 108. 

That the declarations inserted in French Policies are a 
very material part of the Contract, it has not yet occurred 
to any one to doubt i and the opposite assertion would 
probably be deemed too absurd to require a denial ; yet 
between such a declaration, wh^i not expressed as an ab- 
solute condition, and an oral representation valid by our 
own lavtr, there is, in truth, no diflbrence, except that the 
former is construed, in some cases, more faioorMy to the 
assured ; that w, has less the character of a positive 
agreements 



KoTB vm. 

gome of tbe most eminent of the £lrglish judges have 
shown themselves fully sensible of the mischievous conse- 

'^1^ of l»WM«,llac&uite aBd'iaw7Mi;"aiid tlubtia* tv«U oqweaMt tbe d»- 
l^ct^raad esum of the #Dii^ Its author wai WflliuB Beneek&iO morchomtrf 
Sonbuii^ who ihortlf after the compietioeof hii hbon remotod to the city of 
I^mdoB, aod iwbliafaed there, in 18S4, his weUknoWn and yaicvkMetreatiMeo the 
* Principles of laderanity in Marine Insurance, Bottomry and Renpondenlia."— A 
tie^tieo, which altfndgfa pikicipaliy extracted fiom, is in fact an inco^ 
Of bM oifgiMl WorlL Mr. fieneckd, after his removal to London, became an insurer 
atUoyd*i. Wh^therhe is stUlliviog lam not informed An excellent trandation 
in Italian, of the Bi^stera ef Beneeki, was pubUshed at Trieste, in 18S8, by Antonio 
liwwtti* a mendmnt of that city. It is from this translation that I have derived 
my haevledge of the eontenu a«d merits of the eriginal^£eif«ji >oei Intn)4uc' 
tarfLocUiflL 
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quences that result from the admission of parol evidence 
for the interpretation of the policy, and I think it is fairly 
to be inferred from their language, that they were also 
aware that the admission of the evidence is a violation of 
the. general rule. Thus in Flinn v. Headlami{a) Lord 
Tenterden says : " It is certainly very desirable that par- 
** ties subscribing a policy should take care to have inser- 
" ted in it those representations which they consider the 
" basis of their contract. The neglect to do so leads to 
" much confusion and litigation." We shall better appre- 
ciate the force of this language when we recall the con- 
fession of his lordship in Flinn v. Tobin,{b) that the effect 
of every defence turning on the mere fact of misrepre- 
sentation without fraud, is to show ** that the contract was 
" different from that contained in the policy." The ex- 
pressions used by Sir Vicary Gibbs, in Feise v. Parkin- 
son,{c) are still stronger. " This business," (effecting a 
policy,) he observes, " is conducted on the part of the as- 
" sured with the utmost imprudence. These transactions 
" are done by parol between the plaintiff* and defendant, 
" the broker only being present, and on which side his 
" interest leans, if he be dishonest, we all know : as long 
*' as it is the law we must admit it, but this is one among 
" other proofs of the mischievous tendency of admitting 
" parol evidence of what passed at the time of making 
" written instruments to control them.^^ That is, of admit- 
ting the very evidence that in Weston v. Emes{d) the court 
had said could never be received. 

It has even been doubted by judges of the highest emi- 
nence, whether evidence of a particular usage of trade 
ought ever to have been allowed to vary the interpretation 



(a) St^. Note 4. 9 Barn. & Ores. 693. 

(6) Sup. Note 4. 1 M. & S. 867. 

(c) Sup, Jfote 4. 4Tannt.639. 

id) Sup, Note 6. 1 Taunt. 115. 

18 
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of the policy, and it is plain that they considered its ad- 
mission a violation of the rules appUcable to other written 
instruments. In Lethutier^s ca$e, (2 SaUc. 443,) Lord C. J. 
Holt, who differed from the other judges, expressed him- 
self strongly against the power of the court to receive such 
evidence* ** We take notice,'' he said, *' of the laws of 
« merchants that are general, not of those that are particu- 
** lar usages ;'^ and in the case of jindenon t. Fitcher^ (2 
jBof. Sf PuL. 164. S. C. 3 Esp. R. 124,) where the question 
related to the application of a usage as governing the con- 
struction of the warranty to depart with convoy, Lord El- 
don used this significant language : ** It is now too late to 
*^ say that this warranty is not to be expounded with due 
*^ regard to the usage of trade. Perhaps it is to be la- 
'^ mented that in policies of insurance the parties should 
'* not be left to express their own meaning by the terms of 
*^ the instrumenU This seems to have been the opinion of 
" Lord C. J. Holt. It is true, indeed, that I^ord Mans- 
^< field expressed himself thus : ^ Whenever you render 
^* additional words necessary, and multiply them, you also 
•• multiply doubts and criticisms.' Whether, however, it 
*' be not true that as much subtlety is raised by the applica- 
'* tion of usage to the construction of a contract, as by the 
*' introduction of additional words might, if the matter were 
" res ifUegraf be reasonably questioned." The rule, how- 
ever, that the construction of a policy is to be governed 
by the usage of trade, is not peculiar to our own law ; it 
prevails universally, and the reasons by which its propriety 
may well be vindicated cannot be extended to a repre- 
sentation. The departure from the general rules of evi- 
dence is much more certain and violent, and its policy far 
more questionable, in the latter case, than in the former. 
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Note IX. 

The only English case that I have been able to find in 
which the validity of a promissory representation has been 
denied, is that of Flinn v. To6in, {Moody ^Malk. 386, sup. 
Note 3.) The Attorney-General, vrho w^as counsel for the 
plaintiff, whilst he allowed that the misrepresentation of 
past facts is often a valid defence to the insurer, yet in- 
sisted that a statement, with respect to facts that are here- 
after to happen, is properly matter of contract and stipu- 
lation, and as such must be inserted in the policy if the 
underwriter is to rely on it, and in his charge to the jury 
Lord Tenterden seems to sanction the doctrine $ but in the 
subsequent case of Flinn v. Headlam, (9 Bam. ^ Cres. 691,) 
which was on the same policy, and where the same mis- 
representation was alleged, this distinction between a re<- 
presentation of past and future events (although on the 
trial it seems to have been adopted by Lord Tenterden,) 
was neither urged by the counsel nor adverted to by the 
court ; on the contrary, the validity of the representation 
was distinctly admitted. (See ante^ Note III.) 

Mn Chancellor Walworth, in an elaborate opinion re- 
cently delivered in the Court of Errors, in New-York, 
(Alston V. Mechan. Mut. Ins. Co.^ 4 jFK/Z, 330,) repudiates 
wholly the division of Mr. Marshall which I have adopted, 
and arrives at the conclusion that a representation of a 
future event or fact is never to be construed as promissory^ 
but as expressing merely the intentions or belief of the 
party at the time of making it, and consequently avoiding 
the policy only when fraudulent. He proves that other- 
wise construed, the representation would be an essential 
part of the contract, so that to admit the proof would be to 
vary by parol a written instrument ; positions undeniably 
true, but which leave the questions as to the true con- 
struction and necessary eflfect of the prior decisions wholly 
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untouched. My reasons for dissenting from the conclu- 
sions of this very learned and acute judge, are perhaps 
sufficiently expressed in the text and in the preceding 
notes, but as an opinion proceeding from such high autho- 
rity is likely to have an important influence on future de- 
cisions, in other states, as well as in this, I shall submit 
some further, remarks in reply to the arguments and au- 
thorities on which it is founded. 

1. My first observation is that the opinion of the Chan- 
cellor contains no examination whatever, nor even a tran- 
sient notice of the leading and most important cases on this 
subject, with the single exception of DennUtoun v. LUlie^ 
to his criticisms on which I shall hereafter advert. Yet 
of the fifteen cases, of which an abstract is given in Note 
IV. no less than nine — Steel v. Lacy. Feise v. Parkinson. 
Edwards v. Footner. Dennistoun v. LUlie. Murray v. Al- 
sop. Vandenheuel v. Church, Same v. U. Ins. Co. Suck- 
ley v. Delcifieldf and Alsop v. Coity relate to representations 
strictly promissory, and in each the doctrine of the court 
was, that the representation, although made in good faith, 
must be substantially complied with in order to sustain 
the policy. To these cases a very large addition might 
without difficulty be made from the English reports and 
our own, of cases in which the validity of such represen- 
tations as promissory, that is as imposing the duty of sub- 
stantial performance, has been explicitly acknowledged ; 
of which the intelligent reader will not doubt, when he 
considers that every representation of the national charac- 
ter of the vessel, that she will depart with convoy, is pro- 
vided with a certain armament or furnished with certain 
documents, would be utterly valueless if otherwise con- 
strued. 

The Chancellor objects to the authority of the single case 
that he examines, {Dennistoun v. LUliey) on two grounds : 
1st. That Lord Eldon considered the representation not 
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as promissory, but as the statement of a po^^ fact material 
to the risk. 2d. That he evidently was not satisfied with 
his own opinion, as he attempted to invite a re-argument. 
The first objection has already been considered and an- 
swered.(a) It is enough to say, that had the letter refer- 
ring to the future sailing of the vessel been construed as 
expressing only the expectation or intentions of the writer, 
it is certain the decision made would not have been pro- 
nounced. Lord Eldon intimates most clearly, that had 
such been the proper construction of the letter, the under- 
writers would have been liable. Of Lord Eldon's dissat- 
isfaction with his own opinion, I find not the slightest trace 
in the report. It was the well known character of this 
eminent judge to state his doubts in every case where by 
the exercise of the most refined ingenuity the pretext for a 
doubt could be discovered. Dennistoun v. Lillie is an ex- 
ception to the general rule in his decisions, for I find in it 
no intimation even of a possible doubt. As soon as the ar- 
gument was concluded, his lordship expressed himself in 
the most decided terms against the claim of the assured. 
It is true he offered to their counsel the opportunity of a 
re-argument; and had they considered the ofier as evi- 
dence that his own mind was hesitating and doubtful, they 
would certainly have accepted it. They probably saw 
that it proceeded from a cause directly opposite. That 
he was unable to discover himself any reasonable grounds 
of doubt, (for had any occurred to him, according to his 
invariable practice they would have been stated,) and 
hence was desirous to know if any further arguments 
could be advanced, and willing to hear them. The coun- 
sel had no hope that they would be able to shake an opi- 
nion expressed with such unwonted decision, and there- 
fore declined the ofier. The final judgment of the court 

(a) Sup. Note 4. 
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was delivered by bis lordship in two sentences, as on a 
question too clear to justify its further discussion. 

2. Mr. Chancellor Walworth quotes a succession of pas- 
sages from the elementary writers on insurance, to show 
that they concur in saying, that a representation is no part 
of the agreement, and that a misrepresentation is a false 
affirmation of a fact, either from mistake or a design to de- 
ceive. That such is the general language of the elemen- 
tary writers, I have already admitted, but I have endea- 
vored to show (which the Chancellor, not having made the 
comparison, has failed to observe) that it is not to be re- 
conciled with the actual decisions ; and I now add, that it 
is also inconsistent with distinct admissions of the same 
writers, each one of whom on this subject will be found to 
contradict himself. Thus, Mr. Marshall, who says in 
terms, that a representation is no part of the contract, 
not only adopts the division of representations into 
affirmative and promissory, but defines the latter as 
one in which the assured " engages for the performance of 
something executory."(a) So, Mr. Park,(6) who says, " If 
" there be a misrepresentation, it will avoid the policy as 
"a fraud, but not as apart of the agreement;" also, tells 
us, " That a representation must be substantially per- 
formed" — words that, unless applied to a representation 
imposing, cu a duty^ the performance of future acts, are 
unmeaning; and the same writer, in a subsequent passage, 
after citing the case of Pawson v. Watson^ in which the re- 
presentation was clearly prospective, relating to the in- 
tended armament of the vessel insured, remarks :(c) 
"From the judgment pronounced in the case just stated, we 
" learn the difference between a warranty and arepresen- 
" tation ; we learn also, that a performance in substance will 



(a) 1 Marsh, 450. (6) i Park, (Hildyard's ed.) p. 432. 

(c) 1 Park, (8 ed.) 429. 
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" satisfy a condition expressed in a representation, but that 
" nothing except a strict and literal compliance will fulfil 
** the terms of the former." Connect the comment with 
the case to which it refers, and what is or can be meant 
by " a condition expressed in a representation," when it 
relates to a future fact or event, except the necessity of 
its fulfilment in order to sustain the policy ? And what is 
the difference here stated between a warranty and a re- 
presentation other than a difference in the mode^ not in the 
duty, of performance ? But, according to the opinion of 
the chancellor, no such condition is expressed or implied, 
and no such duty imposed. It is unnecessary to pursue 
the inquiry further. It is sufficient to say, that all the writers 
on insurance, without an exception, unite in stating as the 
established distinction between the construction of a war- 
ranty and a representation that, while the one must be 
literally fulfilled, it is sufficient that the other be suhstantiaU 
ly complied with ; and the rule is stated as alike applicable 
to every form of a positive representation. Now, in fact, 
the whole controversy turns on the propriety and truth of 
these very expressions. Is or is it not true that a prospec- 
tive representation, made in good faith, must also be sub- 
stantially complied with } According to the opinion of the 
chancellor, it need not be complied with at all. It is only 
requisite to show that the party making it meant what he 
said at the time he said it, and as fraud is never to be pre- 
sumed, this will always be intended. Even when the 
party has the power to control the event, the most absolute 
and unequivocal statement, is no more than the declara- 
tion of an intention, which, as soon as it is declared, he is 
at liberty to change or abandon. The chancellor also re- 
fers to some of the principal of the French elementary 
writers on insurance, but the difference, as already ex- 
plained, between the foreign law and our own on this sub- 
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ject, renders their opinions inapplicable to the question.(a) 
We have seen that, by the law of France, aU representa- 
tions must be inserted in the policy. 

3. It is evidently on the case of Bize v. Fletcher^ that 
the Chancellor places his chief reliance ; but although 
there are some expressions of Lord Mansfield in this 
case, that, detached from their context, favor his argu- 
ment, the purport of the decision, as such, has been 
greatly misunderstood ; truly explained, it will be found 
by no means to justify the inferences the Chancellor 
has drawn from it. The representation was in writing, 
and described particularly the voyage which the ves- 
sel was to pursue. It appeared in evidence that the 
actual voyage was widely difierent, and the misrepresen- 
tation was relied on as material. The Chancellor, after 
quoting the observation of Lord Mansfield, " That when 
" a representation accompanied ap instrument, it says, I 
'* toill have this understood as my present mtention^ hut I wiU 
" have it in my 'power to alter ity^ proceeds to remark, that 
this language of his lordship " was certainly inconsistent 
" with the supposition that a declaration as to any future 
" event was in any way promissory, or any thing more 
" than a declaration of a present intention, which inten- 
" tion the assured would have the right to alter according 
" to circumstances, if the underwriter did not think proper 
" to make it a part of the contract of insurance, by insert- 
" ing it in the written policy, as a condition precedent to 
" his liability." He further observes, that " Lord Mans- 
** field was speaking in reference to ^, written representation 
" absolute in its terms, but relating to events which were 
" to occur after the making of the policy." He then pro- 
ceeds to show, that in the voyage as prosecuted, the terms 
of the representation were not followed, and concludes 



(a) Snp. Note?. 
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with these remarks : " If the written representation, there- 
" fore, could be considered as promissory, or, in the lan- 
" guage of Ellis, ' in the nature of a collateral contract,' 
" the promise was not complied with, either as to the time 
" of sailing, or as to the course of the voyage." Now, it 
cannot be denied that the case, as thus stated, (if it is still 
to be regarded as an authority not superseded by subse- 
quent decisions,) fully supports the positions of the Chan- 
cellor; but it so happens that there are some material 
facts in the case, and some observations as material of 
Lord Mansfield, in relation to those facts, that the Chancel- 
lor has omitted to notice, and these change entirely the 
aspect of the decision, and show that its true grounds were 
exceedingly difierent from those that he has assumed. 
The terms of the representation were inconsistent with 
the terms of the policy. If admitted to be valid and 
binding, they would not merely have qualified and re- 
strained the meaning of certain expressions in the policy, 
but would have overruled, and in effect have expunged 
some of the most material. In short, the representation 
construed as obligatory, would have substituted a different 
voyage from that which the policy described. The vessel, 
by the terms of the representation, was to proceed directly 
to China, and had no right at all to go to Bengal, the place 
to which she in fact proceeded. By those of the policy 
she was insured " to all, or any ports or places where and 
" whatsoever in the East Indies." 

It was impossible that any judge could admit such a 
representation to control, and in effect nullify the policy, 
and hence Lord Mansfield was under the necessity either 
of rejecting it entirely, or of construing it, not as binding 
the party to a performance, but as expressing merely an 
intention, which, under the terms of the policy ^ he had a right 
to change. That such was his meaning is evident from 
the language in which he addressed the jury : " If you are 

19 
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satisfied, be told them, '' that the real iatention, at the time 
" of the representation, was to go to China, the plaintiflF 
«« will be entitled to your verdict," (that is, if you are satis- 
fied that the representation was not fraudulently made,) 
** for the insured may change bis intentions, go to Bengal, 
<* and 3^et he protected by the policy ^ which clearly admits of 
<' that voyage, and must be understood by both parties in 
'< a greater latitude than the representation being expressed 
<' in different and much more comprehensive terms," Thus 
distinctly, placing the right of the assured to change bis 
intentions and go to Bengal, not upon the nature of the 
representation as unnecessary to be complied with, but 
upon the terms of the policy as superseding those of the 
representation, and expressing more fully and truly the in- 
tentions of the parties. Nor is this all, it is a fair, if not a 
necessary inference, from the language of Lord Mansfield, 
that but for the terms of the policy he would have held the 
plaintiff to prove a compliance with the representation, 
since he refers to no other cause as justifying the change 
of his intention. Hence the general language of his lord- 
ship, that where a representation accompanies a written 
instrument, it expresses only a present intention, which the 
party reserves the right to vary, must be construed in 
reference to the actual circumstances of the case, and 
thus construed is applicable only where the terms of 
the " written instrument" are different from those of the 
representation, and expressly give a larger discretion. I 
add, that the construction I have adopted is sanctioned 
both by Marshall and Park, each of whom states^ as the 
ground of the decision, not that such a representation is 
never binding, but that the voyage performed, although 
varying from the terms of the representation, was pro- 
tected by those of the policy.(a) It is intimated by the 



la) 1 Marsh. 459. Park, 270. 
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Chancellor that no mention is to be found of a promissory 
representation in any of the decisions of the courts. In 
one sense the remark is doubtless correct. The phrase, 
although expressive and true, has not yet been sanctioned 
by judicial adoption ; but if the meaning is, that no deci- 
sion is to be found in which a representation promissory in 
factj that is, creating the duty of future performance, has 
been held to be valid, the error has already been exposed. 
For myself I am not aware that there exists a case in the 
English reports in which the validity of such a represen- 
tation in relation to an event within the control of the party, 
and not inconsistent, or supposed to be, with the terms of 
the policy, has been denied, with the single exception of 
the nisi prim case of Flinn v. Tobin. 

4. It is said by the Chancellor that there is " a neces- 
" sary diflference between a positive representation pro- 
" spective in its character, and a representation assuming 
" the form of an absolute affirmation of an existing fact or 
" past event." That such a distinction exists I do not 
deny ; it is not, however, universal, and when we inquire 
into its nature and extent, it will appear that there are 
cases in which an absolute representation even of a past 
fact would be wholly inoperative unless it were construed 
as an agreement. Generally speaking, the falsity of such 
a representation may be referred to the fraud or the mistake 
of the assured — his mistake in stating an erroneous infer- 
ence as a fact. {Macdotoall v. Fraser.) In these cases it 
is not necessary to consider the representation as an agree- 
ment. Its actual falsity, and the error into which it led 
the insurer, are sufficient grounds for his discharge ; but 
there are cases in which the falsity of the representation 
can in no degree be imputed to the fraud or the mistake 
of the assured, and yet it equally avoids the policy. Such 
is the result when an absolute affirmation, known to the 
insurer to be solely founded on the information of others, 
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is justified in its whole extent by the terras of the informa- 
tion received, but the information itself proves to be errone- 
ous. Here there is neither falsehood nor mistake on the part 
of the assured, no deception nor error in the mind of the insu- 
rer, for he knew that the information might be false, and all, 
that he understood the representation (not construed as an 
agreement) to assert, was strictly true. There remains, there- 
fore, no cause but the violation of a promise — the breach of 
a condition — ^to which the discharge of the insurer can now 
be ascribed. Should it be said, adopting the language of 
Lord Mansfield in Macdowall v. Fraser^ that where the 
assured positively avers a fact, he takes, in all cases, the 
ruik of its truth upon himself, it is plain that this is only 
another form of expressing the same truth, for what is the 
taking of a risk but an agreement to bear its consequences ? 
The assured who takes upon himself such a risk, as clearly 
agrees to discharge the insurer, should the risk be decided 
against him, as the insurer in assuming the risks of a po- 
licy agrees to indemnify the assured in the event of a loss. 
And whether the agreement be expressed in words, or be 
implied from the positive terms of a representation, makes 
no difierence in the principle. In illustration of the pre- 
ceding remarks, I shall state a single case. A merchant 
in New-York, on the 10th of September, insures a vessel 
then abroad, " at and from Liverpool to New-York," and 
represents that she had not sailed before the first of the 
same month, at the same time submitting to the insurer a 
letter from his correspondent, stating positively that she 
would not sail before that day. The representation is of 
a past fact, and it is not only known to the insurer to be 
founded on information, but the information itself is laid 
before him ; and what is the eflfect of the statement f It pre- 
vents the policy from attaching at all before the day spe- 
cified for the sailing. It is construed as a representation 
that until that day the vessel was in safety in port, and, to 
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use the very words of Mr. Justice Thompson, in a case(a) 
not distinguishable in principle, as an agreement that the 
insurer should not be responsible for any antecedent losses. 
Now the case of Dennistoun v. Lillie^ adopting the construc- 
tion of the Chancellor that Lord Eldon considered the re- 
presentation as a statennent of a past fact, is the very case 
we have supposed, for the plaintiff in that case did exhibit 
to the underwriters the letter of his correspondent on which 
he relied, thus excluding the possibility of their supposing 
that he meant to aver the fact as known to himself. The 
decision, therefore, of Lord Eldon, and of the House of 
Lords, whichever construction be adopted, is equally a de- 
cision that a positive representation, when neither fraud 
nor mistake can be alleged, is a part of the contract, and 
its truth or its performance a condition on which the lia- 
bility of the underwriter depends. If such an agreement 
in relation to a past fact is valid, it must be equally so in 
relation to a future. The violation of principle and of the 
rules of evidence, in permitting it to control the policy, is 
no greater in the one case than in the other. 

After stating that " the effect of a representation is ne- 
<' cessarily different when it assumes the form of an absolute 
" affirmation of an existing fact or past event," the Chancel- 
lor adds, ** unless, from the nature of the representation, it 
'< is impossible for the underwriter to understand it in any 
" other way than as a matter of opinion merely." By 
which I understand him to mean, that although the affirma- 
tion be absolute in its terms, yet, if it is apparent, from the 
nature of the fact represented, that the assured had no per- 
sonal knowledge, but merely a belief of its truth, its falsity 
will not discharge the underwriter. It could not escape 
the acute mind of the Chancellor, that the exception he 
h^s here stated was necessary to sustain the principle of 



(a) Kemble v. Bourne, 1 New-York Tenn Rep. 75. Supra, Note 4. 
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his decision, but for the exception itself I have been unable 
to discover the slightest authority* There is not, I am 
persuaded, a single case where the representation was 
positive, and related to an existing or past fact, in which 
it has not been held that its substantial truth was necessary 
to be proved in order to charge the insurer.(a) Even in 
the case of Mticdawall v. Frcuxr^ to which the Chancellor 
refers, the rule is laid down by Lord Mansfield in terms 
that would render it universal in its application ; and 
although the plaintiff in that case drew a false inference 
from the information on which he relied, and hence by 
mistake made a false assertion, it seems evident, from the 
language of the judges, that the same decision would have 
been pronounced had the error consisted in the information 
itself. I add, that in that case it appeared, not merely 
from the nature of the fact, but on the very face of the 
representation, that the assured meant not to assert his 
personal knowledge, but merely his opinion and belief. 
(Supra, Note IV.) 

5. The Chancellor cites three American decisions, two 
in Massachusetts and one in Maryland, as supporting his 
own views and conclusions. In the first of these. Rice v. 
The New-England M. Ins. Co.j (4 Pick. 439,) the language 
of Chief Justice Parker certainly corresponds with the 
opinion of the Chancellor, but this language was extra*- 
judicial. It was irrelevant to the facts of the case, and 
unnecessary to its decision. The representation was not 
positive, but, as in Barber v. Fletcher^ was in its terms a 
statement merely of an " expectation." The words, 
<( expected to sail," were written in the margin of the 
policy, thus showing conclusively the sense in which the 
previous representation was understood by the parties. 



<a) The case ofBrime v. FeaikenUmA, (4 Taunt 869,) may be tfaoaght an exception, 
but the case is obscurely reported, the evidence on the facts contradictory, and the 
grounds of the decision uncertain. 
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The case of AUegre^s Administrators v. The Maryland Ins. 
Co.y (2 GilL Sf Johns. 136,) is liable to the same remarks. 
The reasoning of the court supports the views of the Chan- 
cellor, but not the actual decision. In that case, the repre- 
sentation as to the future sailing of the vessel, although 
positive in its terms, vtras made by an owner of goods hav- 
ing no interest in the vessel. The case, therefore, fell 
within the distinction established in Bowden v. Vaugfianf 
and adopted by Lord Eldon in Dennistoun v. LiUie; and 
it was on this ground that the decision was placed. 

The case of Bryant v. Ocean Ins. Co.y (22 Pick. 200,) it 
cannot be denied sustains every position that the Chancel- 
lor has advanced. It is an express decision, that every 
representation of a future fact, however absolute in its 
terms, and although made by a party having the power to 
control the event, is to be construed as expressing merely 
the expectation of the assured, or an intention which he had 
the right to change, and consequently that it never affects 
the policy unless proved to have been made with an intent 
to deceive. The opinion of Wilde, J., in this case, as 
usual, is clear and able ; but it so happens, that, like the 
opinion of the Chancellor, it contains not only no examina- 
tion of the numerous decisions by which, as I have at- 
tempted to show, the opposite doctrine has been conclu- 
sively established, but not even an allusion to their exis- 
tence. From reading his opinion it would never be 
suspected that a single case, or even dictum, adverse to its 
conclusions, is to be found in the books. The learned 
Judge even goes beyond Chancellor Walworth, for he ad- 
vances positions that if adopted would carry us back to 
the very infancy of the law of insurance, and on the sub- 
ject of representations would sweep away nearly all the 
decisions of more than half a century. He not only denies 
that the rules of evidence in respect to contracts of insu- 
rance are at all different from those that prevail in respect 
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to other written agreements, but intimates very clearly, 
that although a " a representation, or other parol evidence, 
"is admissible to explain a latent ambiguity^ or to prove a 
" wage which may affect the policy," it is not admissible 
for any other purpose. It is not, however, solely on gene- 
ral reasoning that Mr. Justice Wilde founds his decision. 
He also relies on Bize v. Fletcher as a conclusive authority, 
not adverting to the true grounds of the decision, but evi- 
dently interpreting the language of Lord Mansfield, which, 
as applied to the particular circumstances of the case 
was perfectly just, as expressing, or designed to establish, 
a general rule. On this subject I have only to make this 
additional remark, that this novel interpretation (for novel 
it certainly is) of Bize v. Fletcher^ is wholly inconsistent, 
not only with subsequent decisions, but with Lord Mans- 
field's own language in Pawson v. Watson, and in M€u:- 
dowaU v. Frazer, as I shall proceed to show. 

In Pawson v. Watson, (1 Cowper, 786,) the representation 
which was contained in the written instructions to the 
broker was in these words : " Three thousand five hun- 
" dred pounds upon the ship Julius Caesar, for Halifax, to 
** touch at Plymouth, and any port in America ; she mounts 
*' twelve guns and twenty men.^^ Although affirmative in its 
terms, it is plain that this representation was promissory in 
its meaning ; it was not a mere assertion of the actual force 
of the vessel at that time, but a stipulation that she would 
sail with the armament described on the voyage insured. 
In fact, when the insurance was effected the vessel (which 
did not sail until a month afterwards) had not a single gun 
or man on board, so that the representation, unless con- 
strued to refer Xjqb, future event, was false when made. 
The vessel sailed with a number of guns and men, not 
corresponding literally with the representation, but it was 
sworn on the trial that she was in fact stronger with her 
actual force than she would have been with twelve car- 
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riage-guns and twenty men, the force represented. It was 
insisted on the part of the underwriters, that the written 
instructions were to be construed as a warranty, and con- 
sequently that as they had not been literally fulfilled the 
policy was void. Lord Mansfield, in giving the opinion of 
the court, after proving that the instructions not being in- 
serted in the policy, could not be construed as a warranty, 
but were to be regarded merely as a representation, then 
proceeded to show that construed as a representation the 
defendant had no right to complain of its violation, and 
made these remarks : '* In real truth the vessel sailed with 
" a larger force, for she had nine carriage-guns and six 
** swivels. The underwriters, therefore, had the advan- 
" tage by the difference. There was no stipulation" (a 
singular word, if a representation never imports a pro- 
mise,) " about what the weight of metal should be. All 
" the witnesses say that she had more force than if she had 
" twelve carriage-guns, in point of strength, of conve- 
** nience, and for the purpose of resistance." These ob- 
servations, it is manifest, were inapplicable, and super- 
fluous, if in the opinion of the court the representation im- 
posed no duty on the assured of putting any force at all 
on board the vessel, but merely expressed an intention 
which as soon as the policy was effected he was at liberty 
to abandon. Lord Mansfield evidently meant to prove, 
not that the representation was not binding, but that the 
stipulations it implied in their spirit and intent had been 
fulfilled ; and hence it is that this case has always been 
considered as establishing and in fact as the origin of the 
rule that a representation must be substantially complied 
with. It is in this sense that it has been understood and 
interpreted by all the elementary writers.(a) In fact, in 



(a) Vide the marginal note in Park and his remarks quoted. Sup, in the begin- 
ning of this note. 1 Con, Mart., 458. 
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the subseqaent case of McVowaU v. Fraser^ Lord Mans- 
field has given bis own authority to this construction, for 
after remarking that "the difierence between the fact as it 
turns out and as represented must be material;" he added, 
'* that in the case of the Julius Caesar it was only said what 
'' was meant to be done, and what was done, though dif- 
'' ferent, was as advantageous or more so than what had been 
*• represented." 

It must be confessed that in the language of Lord Mans- 
field, in Pawson v. Watson^ there is an apparent contradic- 
tion that at first seems difiicult to be reconciled ; he states 
that the only ground on which a misrepresentation can 
afiect the policy is actual fraud ; yet deems it necessary 
to prove that the representation in the case before him 
had been substantially performed. But in this there is in 
truth no inconsistency, as the law was then understood. 
A non-compliance with a representation which the party 
making it could have performed, was then considered as 
evidence that it was made originally with an intent to 
deceive, and hence proof of a substantial compliance was 
requisite to repel the presumption of fraud. By compar- 
ing the several parts of Lord Mansfield's opinion, it will 
be evident that such was his meaning, and it is certain that 
the rule was thus understood by the eminent lawyer 
^Wallace,) who was counsel for the assured. He states 
as his second point. ''2. With respect to its being a 
'* fraudulent misrepresentation, the evidence proved, and 
**the jury by their verdict found there was no fraud. On 
** the contrary," (which in this connexion can only mean 
so far as it is from being true that there was a fraudulent 
purpose not to comply with the representation;) "the 
''terms of the representation were more than complied 
" with ; for by the evidence it clearly appears that the 
'* force actually on board, exceeded the force specified in 
''the instructions." And it is in exact correspondence 
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with this view that Lord Mansfield says, "There is 
" no fraud in it, because it is a representation only of 
" what, in the then state of the ship, they thought would 
" be the truth. And in real triUh the ship sailed with a larger 
*^/orce" these last words being plainly added as necessary 
to complete the answer. 

It is true, that a prospective representation thus construed 
is in reality an agreement, not indeed an absolute stipula- 
tion that if from any cause the event represented shall not 
happen, the insurer shall be discharged ; but an agree- 
ment that so far as depends upon the assured the reprer 
sentation shall in substance be complied with ; yet if the 
effect be admitted to be the same, it is unnecessary to 
insist on a verbal distinction, since whether a non-com- 
pliance be regarded as evidence of a fraudulent intent, or 
as the breach of an agreement, is immaterial. Which ever 
form of expression be adopted, it remains certain that the 
representation is not the mere declaration of an intention 
that the party is at liberty to change, but imposes the duty 
of substantial performance. The modern decisions have 
indeed gone beyond the original doctrine of Lord Mans- 
field, and by extending its application have departed from 
its principle. When a non-compliance with a representa- 
tion proceeds wholly from the act of a third person, inde- 
pendent of the will of the assured, it is no longer possible 
to consider it as evidence of an original fraudulent intent ; 
and hence in the modern decisions, as in Dennistoun v, 
LUlie, the term fraudulent is not applied in any sense to 
such a misrepresentation. 

It appears from this comparison of Pawson v. Wa^sortf, 
with Bize v. Fletcher, that the argument, founded on the 
the latter, wholly vanishes ; and the result is, that we have 
no reason whatever to suppose that the law in England 
has ever been such as the recent decisions in New-York 
and Massachussetts, if followed, would render it in those 
States. Whether it will be wise to sanction so serious a 
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departure from the general law of insurance may deserve 
the future consideration of judges. 

The intelligent reader, who shall compare these remarks 
with the opinions to which they refer, will bear in mind, 
that the question to be determined is, whether it is not the 
clear result of the decisions that a representation of a fu- 
ture fact, made in positive terms by a person having power 
to control the event, imposes a duty of performance, or, in 
the usual phrase, must be substantially complied with ; 
not whether the representation thus construed does not be- 
come a part of the contract, and the construction, there- 
fore, inconsistent with the general language of the elemen- 
tary writers ; for, that this inconsistency exists is fully ad- 
mitted. Mr. Chancellor Walworth and Mr. Justice Wilde, 
in adopting the language of the elementary writers, have 
pursued it to its legitimate consequences ; but it has es- 
caped their attention, that the rule which their opinions, if 
received as law, would subvert, is stated by the same 
writers as the main and established distinction between a 
representation and a warranty ; and that, in consistency 
with the decisions, they could not have stated it in other 
terms. 



Note X. 

The distinction, as to the efiect of a representation in 
varying the construction, or contradicting the terms of the 
policy, is well illustrated by a comparison of the cases of 
KernbU v. Bowne, (1 Mew-York Term Rep. 76, sup. Note 4,) 
and Redman v. LotvdoUf (3 Camp. 503.) In KembU v. 
Bowne^ where the vessel was insured at and from Point 
Petre, Guadaloupe, to St. Thomas, and was represented to 
have been in her port of departure on a certain day, the 
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representation varied the construction by limiting the appli- 
cation of the words " at and from," so as to prevent the 
policy from taking eflfect before the day named, but did 
not contradict the terms of the insurance, which still at- 
tached on the vessel " at and from" the port named ; and 
the evidence was, therefore, properly admitted. But in 
Redman v. Lowdon', where the vessel was insured " from 
London to Berbice," and proof was offered that the broker, 
when the policy was subscribed, represented that the ves- 
sel had performed a large portion of her voyage, and on a 
certain day past was ** at sea ;" and it was insisted that 
this representation prevented the policy from attaching at 
an earlier period the evidence was necessarily rejected as 
inconsistent with the policy. If admitted, it would have 
altered one of the termini of the voyage. It would no 
longer have been an insurance " from London." 



Note XL 

Ratcliffe V. Shoolbred, (1 Park, 8 ed. 413.) The insu- 
rance was on goods on board the Matty and Patty, at and 
from the coast of Africa " to her last discharging port in 
" the West Indies." It was known to the assured when 
the policy was effected, that the vessel had sailed from 
St. Thomas's, on the coast of Africa, on the 2d of October 
previous, but the broker, by their directions, represented 
to the underwriters " that the ship was on the coast the 
" 2d of October," but said nothing of her sailing. The 
jury, under the direction of Lord Mansfield, found that the 
policy was void for misrepresentation and concealment. 
The representation was construed as meaning, that the last 
intelligence left the ship on the coast, and that no advice 
of her actual sailing had been received. 

Sihbald v. HilU (2 Dow^ 263, more fully stated infra n. 
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18.) The representalion was conlaioed in certain letters 
of the assured, which, literally construed, did not assert 
the fact, the falsity of which was the alleged misrepresen- 
tation ; but Lord Eldon said, that '^ the letters must be 
" taken in their fair and obvious construction, and that an 
" attempt by nice criticisms to show that they were sus^ 
" ceptible of a different meaning would not do." 

Kirby r. Smithy (1 Barn. ^ Ald.^ 672.) The representa* 
tion was, that the vessel was at Elsineur on the 26th of 
July, all well, and Mr. Justice Bayley remarked, «* The 
*^ natural conclusion would be, that she was left there well 
" at that time," and the court adopted this as the tnae con- 
struction. In this sense the representation was fabe, and 
known to be so by the assured, for the vessel had left Elsi- 
neur six hours before the assured himself had sailed from 
thence in another vessel. As the circumstances of the 
case rendered the misrepresentation material, it was held 
to be fatal. See also Kemble !f Bowne^ sup. n. 4. 

In the following case the rule seems to have operated 
in favor of the assured. 

Freeland v. Ghver^ (7 EcLSt^ 462.) The insurance was on 
the ship Neptune, '' lost or not lost, at and from 24 hours 
" after her first arrival at her first place of trade on the 
" coast of Africa, during her stay and trade on the coasts 
" and at and form thence to Liverpool." The vessel when 
the policy was eflfected, had been for some time on the 
coast of Africa, and the assured submitted to the under*- 
writer a letter from the master, containing the latest intel- 
ligence as to the state and condition of the ship, and refer-^ 
ring to a former letter on the same subject, which was not 
exhibited. It was insisted on behalf of the underwriters 
that the suppression of the first letter was a material con-^ 
cealment, but the court decided otherwise, and Lord Ellens- 
borough remarked, " if the underwriters wished for fur- 
*^ ther information as to prior cirDumstances, they should 
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" have asked for the former letter, of the existence of which 
•^* they had notice. Here the assured disclosed every thing 
" he knew as to the existing state of the ship at the time : 
" it was a true statement of her then actual situation ; and 
" it suggests a former communication, so as to put the under- 
" writers upon further inquiry if they thought it material." 
He however, added, that " the former letter would not 
" have communicated in substance more than the under- 
" writers had information of. There was therefore no con- 
" cealment of any thing material," leaving it thus to be 
inferred that had the letter suppressed contained addition- 
al facts material to the risks, it ought to have been dis- 
closed, and involving the true grounds of the decision in 
some uncertainty. The other judges, however, (Grose, 
Lawrence and LeBlanc,) do not advert to the circumstance 
that all the intelligence in the first letter was substantially 
contained in the second, but state, without qualification, that 
it was the duty of the underwriters if they wished for fur- 
ther information, to have required the production of the 
former letter ; yet the fact, although not mentioned, may 
have had an important influence on their decision. It is 
doubtful, therefore, whether the case justifies the conclu- 
sion of Mr. Phillips "That it is sufficient if the assured 
" discloses the condition of the ship at the date of bis last 
" intelligence, without giving an account of previous 
** event8,"(a) if he is to be understood as meaning that it is 
sufficient if the assured represent the condition of the ship 
accordiTig to his last intelligence. If that intelligence embra- 
ces all the facts necessary to be known to the underwriter 
to enable him to estimate the risks, a disclosure of previous 
events cannot be requisite ; but when the knowledge of 
those events would throw additional light on the actual 
state and condition of the vessel at the date of the last in- 

(a) 1 PhUl. p. 296. 
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telligence, it ought doubtless to be communicated; and 

the decision leaves.it* doubtful whether such communica-* 

» 

tion ought not to be made even when the underwriter has 
notice that information of previous events that might affect 
the risks is in the possession of the assured, of which he 
might require the production- Even in such a case the 
safest course for the assured is to make the disclosure. 

Court V. Martineau^ (3 Douglass^ 161.) This is not exact- 
ly the case of a representation, but it illustrates the princi- 
ple that the underwriter is not permitted to aver a conceal- 
ment of facts, the existence of which from what was 
known or disclosed to him, he ought to have inferred. The 
following is Mr. Phillips' abstract, which I adopt as exhi- 
biting the material facts in a condensed form. 

** Two prizes having been captured off Ireland by a 
" Liverpool privateer, the owners of the privateer sent to 
" a broker at London to^make insurance. After the order 
** was despatched, one of the prizes having arrived on 
" Saturday, one of the oTOiers of the privateer despatched 
" an express for London qp Sunday, countermanding the 
" first order, expressing apprehensions concerning the 
" other prize, and by a letter dated on Saturday, intended 
" to be shown to the underwriters, ordering further in- 
" surance on the prize not arrived, and at the same time 
" instructing the broker, that if the prize should have ar- 
" rived by Monday morning, he would send another ex- 
" press on Monday morning. The express reached the 
" broker on Tuesday ; and on Wednesday morning, after 
" the time for the arrival of the other express, if one had 
*'been sent, none having arrived, the broker effected in- 
" surance. On Tuesday the broker had caused notice to 
" be put up at Lloyd's^ of the arrival of one, and the non- 
" arrival of the other prize at Liverpc»l — intelligence of 
" which could not have been there received by the regular 
" post. It appears, that the broker did not show to the 
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*f underwriters the letter written on Sunday morning, but 
" dated on Saturday. The only facts which the court 
** considered as subjects of decision in relation to conceal- 
" ment, were the arrival of one express, and the intention 
" to send another, had the other prize arrived before Mon- 
" day morning. Bat the court held it not to be a conceal- 
^ ment, on the grounds that the underwriters, (considering 
" the premium given, which was fifty guineas per cent.,) 
** must have known that the assured would have sent an 
" express, if the prize had arrived time enough before ma- 
" king the policy to allow of one being sent, and also that 
" they must have known that an express had been sent, as 
" the notice at Lloyd's, on Tuesday, could not have come 
" by the post. This the court considered sufficient to put 
" them on inquiry ; and as they made none, it was a 
*' waiving, on their part, of any further information." The 
high premium which the broker in this case consented to 
pay, was evidently considered as equivalent to a repre- 
sentation that no intelligence of the arrival of the vessel 
had been received, and therefore rendered an express com- 
munication of the fact unnecessary. Vide also Alsop v. 
Commercial Ins* Co., (1 Summ. Rep. 461.) Friere v. Wood- 
house, (I Holt, No. P. Rep. 572.) Littledale v. Dixon, (1 Bos. 
Sf Pvl. N. JR. 151.) 



Note XII. 

I adopt this as the true interpretation of the decision of 
the Supreme Court of the United States in the case of 
Livingston and Qilch'ist v. Maryland Ins. Co. (7 Cranch. 
506.) In this case a letter from one of the plaintiJB& to his 
correspondent in Baltimore, directing them to insure the 
cargo of the ship Herkimer, on a voyage described, con- 
tained among other, these expressions : " The owners are 
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'^ already insured against the dangers of the seas, and all 
" other risks, except that of capture. I think proper to 
'* mention, that the insurance will be on account of Mr. 
«( Brockholst Livingston and myself. Mr. Baxter and Mr. 
*'Griswold are also concerned. Both these gentlemen, 
'' as well as those for whom you are desired to make 
" insurance, are native Americans." This letter was ex- 
hibited to the underwriters, and the question arising on its 
terms was, whether it was a representation that no other 
persons than those named were interested in the cargo, 
and if so, whether it was falsified by the fact that another 
person, a Spaniard, had a contingent interest in the pro- 
fits of the adventure. In giving the opinion of the court, 
Mr. Chief Justice Marshall remarked on this part of the 
case ; '^ Upon reading the letter on which this insurance 
^' was made, the impression would probably be, that the 
<< four persons named in it were the sole owners of the re- 
" turn cargo of the Herkimer. The inference may fairly 
" be drawn from the expressions employed. Such was 
" probably the idea of the writer at the time. If it was 
'^ not supposed by Mr. Gilchrist that the persons named 
" in his letter were the sole owners of the cargo, or if in 
^* fact they were not the sole owners, he has expressed 
^- himself in so careless a manner as to leave his letter open 
" to misconstruction." He adds, that some of the judges 
were of opinion that the letter implied an averment that 
the persons named were the sole owners of the cargo, but 
not that other persons were not interested in its safe arri- 
val, and consequently, that in the event the representation 
was not falsified ; and proceeding in his opinion, he then 
says : " Others are of opinion that to constitute a repre- 
'' sentation, there should be an affirmation or denial of 
^* some fact, or an allegation which would plainly lead the 
^' mind to the same conclusion. If the expressions are 
^' ambiguous, the insurer ought to ask an explanation, and 
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" not substitute his own conjectures for an alleged repre- 
" sentation. In this opinion the majority of the court is 
" understood to concur." Although this language is so 
general as to be applicable to every ambiguous represen- 
tation, it is diflScult to believe that such was the meaning 
of the court. They could not have meant to Say that the 
assured may shelter himself from the charge of misrepre- 
sentation in all cases, where by the exercise of any inge- 
nuity an ambiguity may be discovered that may render 
his words susceptible of a meaning different from that 
adopted by the insurer. That he may repose himself upon 
that as the true meaning, which was in a great measure 
concealed^ and allege that to be false which was the natural 
and obvious construction. To impute such an opinion to 
the court, is to suppose that they meant to sanction a rule 
that would contradict all the prior decisions, and assure 
impunity to fraud. Some limitation of the expressions 
used must therefore be adopted, and that which is stated 
in the text has seemed to me the most reasonable. It is 
even with much hesitation that I have adopted the modi- 
fied statement in the text, which, upon reflection, I am 
satisfied should at least be confined to the cases where the 
representation relates only to facts that the assured was 
not bound to disclose, and it is clear that there existed no 
intention to deceive. Where the ambiguity was inten- 
tional, it will not be doubted that the insurer, if deceived, 
must be discharged. When the ambiguous representation 
is of facts which as increasing the risks the assured was 
bound to disclose, I apprehend that his own good faith 
would not prevent the discharge of the insurer, who is in 
fact misled. The same reasons that make it the duty of 
the assured to disclose all material facts, make it his duty 
to render his statement clear and explicit, so that when 
the insurer is misled by its ambiguity, his errpr must be 
imputed, if not to the design, certainly to the neglect of 
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the assured. An ambiguous representation that misleads, 
is in effect a concealnient, and should be followed by the 
same consequences. It is not, of course, meant that the 
assured is responsible for every erroneous interpretation 
that may be made, or false inference that may be drawn 
by the insurer. The interpretation and the inference must 
be such as it is reasonable to believe a reasonable mind 
would adopt. 

The practical importance of the subject will excuse one 
or two additional observations. The court defines a repre- 
sentation as '* an affirmation or denial of a fact, or an alle- 
'< gation that would plainly lead the mind to the same 
" conclusion." And if the word " plainly" is not to be 
understood in the sense of " necessarily" or "certainly," 
but is to be construed as equivalent to " naturally," or 
"probably," the accuracy of the definition need not be 
questioned. Yet if such was the meaning of the court, it 
is difficult to understand how the majority was led to adopt 
the opinion that the terms of the letter did not ]p>lainly lead 
to the conclusion that the persons named were the sole 
owners of the cargo ; especially, when we remember that 
the Chief Justice expressly says that " this inference w^as 
" fairly to be drawn from the expressions employed, and 
" was probably the idea in the mind of the writer," and 
therefore as probably the idea suggested to the mind of the 
insurer. This language of the Chief Justice is so incon- 
sistent with the opinion of the majority, as to warrant the 
inference that he did not himself belong to that number. 

Upon the whole, when we consider that the court was 
divided in opinion, and that the true construction of the 
letter was unnecessary to be determined, (since whether 
understood in the sense of the minority or of the majority, 
the result upon the merits was the same,) it may reason- 
ably be doubted whether the dicta of the majority in refe- 
rence to that question ought to be received as authority. 
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If SO received in order to reconcile them with the principle 
of all other decisions, they must certainly be understood 
in a very restricted sense. 



Note XIU. 



This was the distinction established in Bowden v. 
Vaughan^ (Sup. Note IV,) The following case rests sub- 
stantially on the same ground- Hubbard v. Glover, (3 
Camp. 312.) Insurance on a vessel from St. Petersburg 
or Cronstadt to London. The policy was effected in 
June, 1811, and the defendant wished a warranty to be 
introduced that the ship should sail before the 1st of Au- 
gust, upon which the broker observed, " There is no occa- 
" sion for that. The ship has sailed some time, and must 
" now be at Gothenburg. There is a cargo ready for her, 
" and she is sure to be an early shipJ*^ The vessel had in 
fact sailed, and had reached Gothenburg before the date 
of this conversation, and she proceeded thence without 
accident or delay to Cronstadt, but no cargo was ready 
for her on her arrival, and no part of it was put on board 
until the 8th of September, and it was not until the 30th 
of that month that she began her homeward voyage. The 
ejffect of the delay was to turn a summer into a winter 
risk. The ship, on the 11th of November, was wrecked 
and totally lost on the coast of Denmark. It was insisted, 
on the part of the defendant, that as the representation by 
the broker that a cargo was ready, was in positive and 
unqualified terms, its falsity discharged the underwriters ; 
but Lord EUenborough repelled the defence, and ob- 
served : " Had the desired warranty been introduced into 
" the policy, that would have been falsified, and the un- 
** derwriters would have been discharged ; but I find no 
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'' representation here upon the falsity of which they can 
<* defend themselves. The broker said the ship had sailed 
'* some time, and must then have reached Gothenburg ; 
'^ that a cargo was provided for her, and that she must be 
" an early ship. Of these circumstances only the first 
'* could be considered within his own knowledge, and 
" that was true. The next was likewise true, although 
" only matter of probable conjecture, for the ship had 
" reached Gothenburg some days before. He said, in un- 
qualified terms, that a cargo was ready, but this, from 
its very nature, was only the subject of expectation and 
*^ belief. Neither he nor his principal could be supposed 
" to have been at Cronstadt or St. Petersburg to see the 
" cargo in a warehouse or on the wharf there, and I be- 
" lieve it is by no means a usual thing to have a cargo of 
" Russia produce prepared for any particular ship before 
" she sails on the outward voyage. All that the broker 
" could be understood to mean, was that a cargo had been 
" ordered for the ship in question, and that there was every 
" reason to suppose it would be ready for her by the time 
" of her arrival, so that she might be expected to be an 
" early ship. We have no evidence that this statement 
" does not perfectly accord with the truth. The defend- 
" ant, instead of insisting upon the warranty, chose to 
" speculate upon probabilities. He erred in h\p calcula- 
" tion, but that is no reason why he should not pay the 
" loss." 

The case ofHvhbard v. Glover, is relied on by Mr. J. Dorsey, 
in AUegre^s AiminiaU v. The Maryland Ins. Co,,{a) as support- 
ing his own position, that, " when a future event is spoken of 
" in its nature contingent, and of which the party could 
" not possibly have any certain knowledge, it is to be con- 
" sidered as referring merely to the expectation of the par- 

(a) 2 Gill & Johns. 136. 
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" ty/* a doctrine which, although expressed in terms ap- 
parently more qualified, would as effectually extinguish all 
promissory representations as the opinion of Mr. Chancellor 
Walworth, since every future event to which a representa- 
tion can relate, is, in its nature, contingent, and of none 
can the party, unless endowed with the gift of prophecy, 
possibly have any certain knowledge. But the case of 
Hubbard v. Gf/otyer, justly interpreted, lends no support to 
these views. Had the meaning of Lord EUenborough 
been such as is supposed, he would have contented him- 
self with saying in few words, " This representation re- 
" lated to a future event ; hence the broker must be under- 
" stood as meaning only to say, that he eocpected it would 
" happen, for such is the meaning of every such represen- 
"tation, and as there is no proof or allegation of fraud, it 
" is no defence to the underwriter, that the event has 
" turned out to be different from what was expected." 
But instead of this, his lordship takes pains to show that 
from the nature of the fact represented and the non-exist- 
ence of any usage for vessels, sailing from London for 
Cronstadt or St. Pelersburgh, to have their return cargoes 
prepared for them, before they comtiaenced their outward 
voyage, it could only have been of his expectation and 
belief, that the broker spoke, and must at the time have 
been understood as speaking. Thus, clearly showing that 
his opinion was founded on the particular circumstances of 
the case, and not on any general rule, and that, had the na- 
ture of the fact represented been different, or, had such a 
usage existed as he refers to, a different construction must 
have been adopted. Now, as to the nature of the fact re- 
presented ; the vessel was evidently going to Cronstadt in 
search of freight, and within what period she would be 
able to obtain a cargo, was of course uncertain ; and as it 
depended solely on the will and acts of third persons, 
could only be a subject of expectation and belief. Then, 
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as to the usage ; had such a usage existed, the repre- 
sentation would have been construed as affirming that it had 
been followed, and that a cargo was then prepared, and 
waiting the arrival of the vessel. Thus, in few words, 
the absence of the usage prevented the representation 
from being construed as an affirmation of an existing 
fact, and considered as relating to a future, it was con- 
strued to refer merely to an expectation because the party 
had no power to control the event. Hubbard v. Glover, 
therefore, rests on the same principle as Bowden v. 
Vaughan ; and, like that, is an exception to the general 
rule, which, instead of weakening, it confirms. 

Brim v. Featherstone, (4 TauM. 869,) has been some- 
times quoted as showing the construction of a representa- 
tion of a future event. But such was not the character of 
the representation ; it related to a fact alleged to exist at 
the time the policy was subscribed ; and the ground of 
the decision seems to have been that the representation 
ought, from the circumstances, to have been construed, 
only as the expression of an opinion into the grounds of 
which the insurers were bound to inquire, and not as 
a positive averment of the existence of the fact. The 
case turns upon its particular circumstances, and throws 
no light whatever upon any general principle or rule. It is 
moreover obscurely reported, and the reasons assigned 
by the judges for refusing a new trial are so various, 
that the true grounds of the decision are difficult to 
be ascertained. Hence it is unnecessary to give an 
abstract. 



Note XIV. 

Chaurand v. AngersteiUf {Peake^s N. P. iJ., 43.) In this 
case it wats represented to the underwriter that the ship 
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was to sail " in the month of October preceding," but 
the assured, before the representation was made, had 
received two letters from their captain, stating that he 
would probably sail between the 5th and 10th of Oc- 
tober. She actually did sail on the 11th. These facts 
were relied on as proving the representation to be false, 
and the question turned on the construction of the words 
"in the month of October," whether they meant any 
time in the month, or were restricted by usage to a par- 
ticular part of it. On the part of the defendant several 
merchants and other commercial men were called, who 
said that the expression " in the month of October,'* used 
in reference to the sailing of a vessel, was well understood 
among commercial men to signify some time between the 
25th of that month and the 1st or 2d of the succeeding 
month, and it being also proved that the difference in 
the time of sailing was material, the defendant had a ver- 
dict. 

It might be inferred from the language of Mr. Marshall, 
that in some cases the falsity of a representation which is 
at variance with an established usage of trade, will not 
avoid the policy, but that the usage, instead of governing 
the construction of the representation, will actually super- 
sede it. His words are, " Even if a representation as to 
" the course of the voyage be literally untrue, yet if it be 
" made in conformity to an established usage of trade, and 
" no person be deceived by it, and the voyage meant to 
" be performed be within the policy, it will not avoid the 
" contract."(a) It is undoubtedly true, that when it ap- 
pears that the insurer was not deceived by a representa- 
tion, or, in other words, placed no reliance on its truth, he 
is not permitted to aver its falsity, since a representation 
that had no influence on the terms of the contract is justly 

(a) 1 Manh. 461. 

22 
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regarded as immaterial ; but the meaning of Mr. Marshall, 
in the passage cited, taking it in connection with the case 
to which he refers, seems to have been, that the mere ex* 
istence of an opposite usage is sufficient evidence that the 
representation was not relied on, which is in effect saying 
that an inconsistent usage will supersede a positive repre- 
sentation. This position, I apprehend, is in itself un- 
tenable, and certainly it is not supported by the case to 
which the learned writer refers. 

PloMchi V. Fletcher^ {Doug. 250.) The insurance was 
on goods *^ on board the Swedish ship called the Maria 
*' Magdalena, lost or not lost, at and from London and 
^'Ramsgate to Nantz, with liberty to call at Ostend." 
The vessel cleared out for Ostend only, and this fact ap- 
pears from the case to have been known to the under- 
writers. It was not, however, intended that the vessel 
should go to Ostend at all, but should proceed immedi- 
ately to Nantz. The clearance, therefore, and the other 
papers procured from the British custom-house, were 
false, and they were in fact destroyed, and other false 
papers substituted as soon as the vessel got to sea. On 
the motion for a new trial, it was insisted by the counsel 
for the underwriters, that the use of false papers, and the 
suppression of the true destination of the vessel, were cir- 
cumstances of fraud, as they tended to mislead the under- 
writer as to the voyage intended to be insured and the na- 
ture of the risk. To this it was replied, that the direct 
voyage to Nantz was covered by the terms of the policy, 
and that the underwriter could not have been misled by 
the false clearance for Ostend, since it had been proved 
to be a notorious usage for vessels bound for Nantz to clear 
out for Ostend. The sufficiency of the reply was affirmed 
by the judgment of the court. 

This decision, it is evident, only proves that the use of 
colorable papers, when sanctioned by a known usage of 
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trade, never discharges the underwriter, but that his assent 
to their use will be implied from his knowledge of the 
usage. The case contains no mention whatever of any 
representation made by the assured or their agent in rela- 
tion to ** the course of the voyage," and certainly there 
was no representation that the real intention was that the 
vessel should go first to Ostend ; nor is there a single 
word, in the opinion of Lord Mansfield, to justify even a 
surmise that had such a representation been proved, its 
falsity would not have been held to avoid the contract. 
Such a representation, instead of being nullified by the 
usage, wauld doubtless have been held to supersede it. It 
would have been evidence of an agreement that the usage 
was not to be followed. 



Note XV. 

In the remarks of Mr. Phillips, (1 Phillips^ p. 297 ^ 8,) 
it is evidently implied that all usages of trade are obliga* 
tory upon the assured, and whether the assured can be 
released from this obligation, even by an express repre- 
sentation, is the question which he regards '' as involved 
in difficulty and uncertainty." Now whether a usage is 
obligatory on the assured so as to render its observance a 
condition of the contract, depends entirely upon its charac- 
ter. Generally speaking, the effect of a usage is to tn- 
crecue the risks as they appear on the face of the policy ; 
and hence the general object in proving its existence 
is not to prove a violation of duty by the assured, but to 
charge the insurer with a loss for which he would not 
otherwise be liable. It is manifest that the observance 
of such a usage is in no sense obligatory on the assured, 
since its non-observance can never be a ground of com?- 
plaint to the insurer, to whom it is not an injury but an 



172 NOTES AND ILLUSTRATIONS. [LeC. Til. 

actual benefit ; nor can the omission to disclose an inten- 
tion to violate it ever be regarded as a material conceal- 
ment, since it is a concealment of facts favorable to the 
risks. When the effect of a usage is to diminish the 
risks of the policy, its observance is doubtless obligatory 
on the assured, but that by a proper disclosure and 
representation he may be released from this obligation, 
the case of Middletwod v. Blake^ (1 Temiy 158,) to which 
Mr. Phillips refers, if on such a question the authority of a 
decision can be requisite, clearly establishes. The in- 
surance was on goods on a voyage from London to Ja- 
maica. From a certain point on that voyage there are 
three tracks, either of which a vessel bound to Jamaica 
may take, and the usage was, to permit the captain, when 
he arrived at the dividing point, to exercise his own dis- 
cretion in the selection of that which, according to existing 
circumstances, he might deem the most advantageous 
course. The assured, however, in this case, had given 
express instructions to the captain to take the most north- 
ern route, and the fact that such instructions had been 
given was not disclosed to the underwriters. This con- 
cealment was held by the court to be fatal to the policy. 
Lord Kenyon said, " When this policy was subscribed, it 
" must be taken for granted that the defendant (the under- 
" writer) knew what was the common course of the trade, 
** and expected that the most expedient voyage would be 
" pursued by the captain acting on the emergency of the 
«( occasion, but in fact that discretion of the captain was 
" taken away. That was a most important fact, and 
" ought to have been communicated to the underwriters ;" 
and the other judges concurred exactly on the same 
grounds. As the concealment, therefore, of the instruc- 
tions, was the sole cause for denying to the assured a new 
trial, I regard the judgment of the court as an express de- 
cision that had the instructions been communicated, in 
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Other words, had the intention to depart from the mage of 
the voyage been made known to the underwriters, they 
would have been held liable for the loss.(a) 

The question whether the assured, by a representa- 
tion, may waive the benefit of a usage that increases 
the risk, which is that discussed in the text, is not no- 
ticed by Mr. Phillips ; but the two questions, although 
varying in form, are the same in principle. If the un- 
derwriter may, by parol, waive his right to insist on the 
observance of a usage which is favorable to the risks, it 
must be equally competent to the assured in the same 
manner to waive his right to follow a usage which is un- 
favorable* 

In Parks v. Gen. Int. Ins. Co.^ (6 Pick. 37,) the principle 
that a representation may supersede an implied warranty 
is distinctly recognized by Wilde, J., who says, that " a 
^^ condition or implied undertaking not expressed in the 
^^pdiafy may be superseded by a verbal or written state- 
" ment." 

It is even probable that in some cases the presumed 
knowledge of the insurer of the condition of the vessel 
at the commencement of the risks, without an express 
representation, would be held to supersede the implied 
warranty of seaworthiness. The following case is stated 
by Emerigon : — ^Insurance was made at Marseilles on four 
vessels, the prizes of a French cruiser, and a total loss 
was claimed on one of them that had been recaptured 
by the English. It was known to the underwriters when 
they subscribed the policy that this vessel had been 
taken after a conflict, but the facts that she had lost two 
of her masts, and was otherwise injured, were not dis- 
closed to them, and they insisted that by this concealment 



(a) Vide Firemen* 9 Ins. Co. v. Lawrtnce^ (14 Jokna, 59,) where thic opinion is ap« 
proved by Chaacellor Kent 
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the contract was annulled. Tbey were however decreed 
to pay the loss, upon the grounds, that as they knew 
that the vessel had been taken in battle tbey were bound 
to presume that she was more or less disabled, and if they 
meant that the contract should depend at all upon her 
actual condition, it was their duty to inquire into the 
extent of the damage she had probably sustained. By 
our law the concealment of facts relating to the condi- 
tion of the vessel at the inception of the risks, never 
avoids the policy, since all such facts are deemed to be 
comprehended in the implied warranty of seaworthiness; 
yet, I cannot doubt that in a similar case the policy 
would be held to attach, notwithstanding the unseawor- 
thiness of the vessel, exactly for the same reasons that led 
the French tribunals to determine that the concealment 
was not fatal. The consent of the underwriters to as- 
sume the risks without regard to the actual condition of 
the vessel, might be justly presumed. (1 Emerigonf p. 
172.) It is also stated by Emerigon, that within his 
knowledge, an insurance had been made at Marseilles on 
a vessel that had before been condemned at Genoa as 
unseaworthy ; and that, in his opinion, had this vessel 
been lost by shipwreck, the underwriters would have been 
liable, as her actual state had been disclosed to them. 
{Emeriganj uc sup.) 

I consider the language of Lord C. J. Abbott, in fFdr 
V. Aberdeen, (2 B. 8f Aid. 320,) as a distinct recognition of 
the right of the underwriters to waive the warranty of sea- 
worthiness. It is true that the agreement in that case was 
in writing, and endorsed on the policy, but had it been 
made by parol, it is fairly to be inferred from the reason- 
ing of the court, that it would have been held to be equally 
valid. 

I remark in conclusion, that the two questions, whether 
a representation may supersede a usaget and may super* 
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sede an implied warranty, upon a proper analysis are seen 
to be identical. In both cases there is an obligation im- 
plied by law, and in both the proper and sole inquiry is, 
whether there is any thing in the nature of this obligation 
to prevent it from being renounced by the party in whose 
favor it exists ; that is to prevent the application of a gene- 
ral and undoubted rule. It seems impossible to give to 
this question any other than a negative answer. 



Note XVI. 



The earliest case in which the existence of the rule is 
recognized is Pawson v. Watson^ {Cmoper^ 78S,) in which 
the defendant relied on written instructions to the broker, 
shown to the first underwriter, but not to himself. A most 
important distinction was however taken by Lord Mans- 
field in this case between a representation of future facts 
operating as an agreement, and a representation of an ex- 
isting or past fact. The representation, as the reader will 
recollect, related to the intended armament of the ship. 
His lordship said *^ The two first underwriters before the 
" court, are Watson and Snell ; says Watson, * It is 
** a part of my agreement that the ship shall sail with 
" twelve guns and thirty men ; and it is so stipulated that 
"nothing under that number will do.' The answer to 
" this is, * read your agreement— read your policy.' There 
"is no such thing found there. It is replied, *Yes, but 
" in fact, there is, for the instructions upon which the 
" policy was made, contain that express stipulation.' The 
" answer to that is, there never were any instructions shown 
" to Watson, nor were any asked for by him. What 
"color then has he to say, that those instructions are 
"any part of bis agreement? It is said, he insured 
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^* upon tbe credit of the first underwriter. A represen- 
^Uation to the first underwriter has nothing to do with 
*' that which is the agreement or the terms of the policy. 
" No man who underwrites a policy subscribes, by the 
<* act of underwriting, to terms which he knows nothing 
« of. But he reads the agreement, and is governed by 
'* that. Matters of intelligence, such as that a ship is, or 
*^ is not missing, are things in which a roan is guided by 
'* the name of a first underwriter, who is a good roan, 
** which another will therefore give faith and credit to, 
" but not to a collateral agreetnent which he can know no- 
'' thing of."(a) Upon the grounds implied in these ob- 
servations, that the instructions not being inserted in 
the policy were not a warranty, and not being shown to 
Watson and Snell, were not, as to them a representation, 
the cause as against them was decided ; and his lord- 
ship, then passing to the case of another underwriter, to 
whom the instructions had been shown, proceeded to 
show that the representation had been substantially com- 
plied with. This distinction between a representation 
operating as an agreement, and one afiecting the policy 
only on the ground of fraud or mistake, is not unreason- 
able in itself; and, I am not aware that it has ever been 
expressly overruled. It is not however noticed by any 
of the elementary writers, nor is the fact of its existence 
adverted to in any subsequent decision. 

In the case o( Barber v. Fletcher , {DouglasSf 306,) Lord 
Mansfield again recognizes the rule, saying, *' It has cer- 
" tainly been determined in a variety of cases, that a re- 
" presentation to the first underwriter extends to the 
" others." Pawton v. WaUon and Barber v. Fletcher were 



(a) The important bearing of these observations— the distinct admission that a 
prospective representation is a coQaUral i^rreement— upon the question disctined 
in Note IX. will not escape the diligent reader. 
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decided respectively in 1778 and 1779, and it certainly ap- 
pears strange that nearly forty years afterwards Lord El- 
lenborbugh should have felt himself at liberty to question 
the propriety of adhering to the rule which they establish. 
(1 M. 8f S. 13.) The other English cases on this subject 
are Stackpole v. Simony {Parky 8 ed. 933.) Feise v. Parkinr 
fon^ (4 Taunt. 640,) Forrester v. Pigou^ (1 M. if S. 13.) 
Bdl V. Carstairsy (2 Camp. 543,) and Marsdm v. Reidf (8 
Eastf 572,) of which it is only the last that requires a spe- 
cial notice. In this case the name of the underwriter to 
whom the representation was made that the vessel was 
American, did not appear first on the policy, but on the 
contrary was even subsequent to that of the defendant ; 
he was, however, the first who agreed to insure, and as 
such his name stood first on the separate slip of paper on 
which it is usual in England to mark down the names of the 
underwriters in the order in which they are applied to, and 
agree to subscribe the policy. It is not stated in the re- 
port that the slip was shown to the defendant when he was 
applied to, though such evidence would seem to have been 
necessary to warrant the application of the rule. The 
question raised was whether the slip could be received in 
evidence for the purpose of showing that the person to whom 
the representation was made, was in fact the first under- 
writer, and the court held that it could not be received for 
that purpose for want of a stamp^ and added, " The effect of 
" the evidence being to show through the medium of a wri- 
" ting that the contract between the parties was different 
" from that which it appeared to be upon the face of the 
" policy itself, inasmuch as the true contract was to be evi- 
" denced by the order in which the underwriters had cn- 
" gaged, as appeared by the paper produced." I agree 
with Mr. Phillips, that this reasoning is not very satisfac- 
tory» and it is especially difficult to understand how the 

S3 
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slip, if it contradicted the policy ^ would have been made bet- 
ter evidence by the addition of a stamp. The case seems 
plainly to fall within the principle of the general rule, and 
probably it is to Lord EUenborough's hostility to the rule it- 
self, and bis wish as far as possible to limit its application, 
that the decision must be ascribed. 

Elting V. Scotti (2 Johns. Rep. 166,) The plaintiffs were 
underwriters who had paid a loss to the defendants ; evi- 
dence was offered of a representation made to underwri- 
ters on a different policy on the same vessel and risks, for 
the purpose of raising the presumption that a similar re- 
presentation had been made to the plaintiffs, and to enable 
them to recover back the monies they had paid in igno- 
rance of the facts showing the representation to be false. 
The court rejected the evidence, and Kent, C. J. remarked, 
" The evidence was offered in order to raise a presumption 
*' that the defendants had represented the vessel to be neu- 
" tral. It is, however, a sufficient answer to this, to observe 
'< that a representation to one insurer, cannot be evidence 
" of a like representation to another insurer on a different po- 
** licy. The inference is too remote, and has no solid grounds 
" to support it." This case does not decide, as Mr. Phil- 
lips supposes, that a subsequent underwriter on a second 
policy may not avail himself of a misrepresentation made 
to the underwriters on a prior, for it was not upon this 
ground that the evidence was offered, and the facts of the 
case were otherwise. The plaintiffs were in truth the 
prior insurers, for the policy on which were the names of 
those to whom the alleged misrepresentation was made, 
was subsequent in date to that which the plaintiffs had 
subscribed. The fact is stated differently in the marginal 
note of the reporter, and it is doubtless his error that has 
misled Mr. Phillips. It was to raise a presumption of fact, 
not of law, that the evidence was offered. 

I do not, however, doubt, that, generally, an underwriter 
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on a subsequent policy cannot avail himself of a misrepre- 
sentation made to the first or any other underwriter on a 
prior, for not only is there no ground for the presumption 
that he agreed to insure from the confidence reposed by 
him in such prior underwriters, but it is not even to be pre- 
sumed that he knew of the existence of the policy on which 
their names appear : but when the first policy is in fact 
shown to those who are applied to on the second, and the 
prior subscription urged as a motive to their own, it seems 
equally clear that they should be entitled to the benefit of 
any representation made to those whose example they 
were induced to follow : To such cases the principle of the 
rule certainly extends. 

In the case of Himely v South Carolina Ins* Co., (1 S. C. 
Rep. 154,) certain letters, embracing facts materially in- 
creasing the risks, were not shown to the defendants, and 
it was held that they were discharged by the concealment, 
notwithstanding the letters had been communicated to a 
prior underwriter. 

In the case of Robertson v. Majoribanks, (2 StarTde^s N. P. 
503,) the first underwriter was called to prove that a re- 
presentation was made to him, that if admitted to be valid 
would have altered the construction of the policy by in- 
creasing the risks of the underwriters ; and the counsel for 
the plaintiff contended that the evidence was admissible 
against the defendant, a subsequent underwriter, upon the 
ground that a communication to the first underwriter is a 
communication to all. Lord C. J. Abbott, however, re- 
jected the evid ence, remarking that the rule only applies 
when the communication to the first underwriter is for the 
benefit of all ; in other words, is favorable to the risks, but 
that a subsequent underwriter is not to be charged with a 
loss for which he would not otherwise be liable by means 
of a communication made to another. Although this was 
a nisi prim decision, yet from its inherent propriety, the 
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high authority of the judge by whom it was pronounced, 
the fact that it was not subsequently questioned, and the 
entire absence of opposite authorities, it may be justly con- 
sidered to have settled the question. 

It is stated by Mr. Marshall, (1 Marsh. 455,) that it is 
only upon the first trial that the insurer can avail himself 
of the defence of a misrepresentation to the first under- 
writer, and that a verdict against him will never be set 
aside upon the ground that such evidence had been neidy 
discovered. He refers to the case of Barber v. Fletcher^ 
{Doug. 305,) as his authority for the position, but certainly 
that case establishes no such general and unvarying rule. 
On the contrary, the express ground of the decision was 
that the defendant might have obtained the information 
before the first trial, and consequently, " if the evidence 
" was new, it was owing to his own negligence." There 
is nothing in the case to justify the supposition that when 
negligence ' cannot justly be imputed to the defendant, a 
new trial, founded on the recent discovery of the evidence, 
may not with propriety be granted ; nor does there seem 
to be any thing in the character of the defence which should 
preclude the insurer, when it has been newly discovered, 
from the benefit of a new trial upon the usual terms. The 
defence is not technical but meritorious. By the conti- 
nental law, if the first underwriter annex any condition or 
qualification to his signature, modifying the risks as de- 
scribed in the policy, all who are subsequent are pre- 
sumed to have subscribed upon the same terms ; the efiect 
is the same as if the condition had been inserted in the 
body of the policy. This rule, it is evident, rests upon 
the same principle as that we have discussed. 1 Emerir 
gouy 43, 170, CasaregiSf disc. 1, n. 157. Straccha de As^ 
secur. gL 4:0f n. 7. 
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Note XVII. 

Wilson V. DucJccty (3 Burrow, 1361.) The jury found 
that the policy was fraudulent upon the ground that the 
first underwriter was only a " decoy duck" to induce 
others to underwrite the policy, and\it had been agreed 
between the assured and him, that he should not be bound 
by his signature ; the court considered the transaction as 
a fraud, and affirmed the verdict of the jury. Vide also 
Wittingham v. Thomburgh, (2 Vem. 206.) S. C. Prec. in 
Chan. 20, and the observations of Lord Eldon in Sibbald v. 
JEEZ/, (2 Dow. 263.) 

The continental writers use a different metaphor to de- 
scribe the fictitious insurer. He is a dolphin who leaps 
from the water that others may follow, *• Targa^ cap. 52, 
*' p. 232, recommande aux assureurs de ne pas agir a 
"I'aveugle, et de prendre garde que les premiers signan- 
" daires ne soient des Dauphins qui sautent pour faire 
•* sauter les autres. Fonderar se i Jirmati possino essere del-- 
^^Jini da indurre altri.^^ (1 Emerigon, ch. 2, sec. 4, p. 43.) 



Note XVIII. 



Mr. Marshall says,(a) *' A representation is said to be 
** material when it communicates any facts or circumstan- 
" stances, the belief of which maybe reasonably supposed 
" to influence the judgment of the underwriters in under- 
" taking the risks or calculating the premium ;" and Mr. 
Phillips.(i) " It is an essential characteristic of a repre- 
" sentation that it is of a fact which may be presumed to 



(a) 1 Manh. 450. (5) 1 Phillipi, 221. 
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" induce the other party to enter into the contract." These 
definitions agree substantially with the text, except that 
they omit the case where the representation is proved to 
have influenced the decision of the underwriter, and by 
this omission in effect confine a representation to facts in 
their own nature material to the risks ; for when a pre- 
sumption only is relied on, such must be the facts from 
which it is to arise. \i\\\e presumed influence of a fact on 
the judgment of the insurer is sufficient to render it mate- 
rial, a fortiori^ its actual must have the same effect. In 
the following case the principle is not merely recognized, 
but is in truth the ground of the decision. 

Sibbald v. Hill, (2 Dow. 263.) The assured, a merchant 
in London, wrote to hig broker to procure an insurance at 
Leith, on two vessels in the whale fishery, and in his let- 
ter stated that he had already done as much as his under- 
writers in London were willing to take, and that the high- 
est premium he had paid was eight guineas per cent., and 
this he was willing to give. The letter was exhibited to 
the underwriters at Leith, and induced them, after some 
hesitation, to subscribe the policy at the premium named. 
One of the vessels was lost by capture, and the under- 
writers at Leith, having discovered that the premium paid 
to the underwriters at Lloyd's, on this ship, had been 15, 
18, and 25 guineas per cent., refused to pay the loss. The 
Court of Session in Scotland had decided, that " the 
" statement made by the assured as to the amount of the 
" premium paid on former policies, was not a misrepre- 
" sentation as to any of the circumstances attending the 
" situation or condition of the ship, or nature of the voyage, 
" which could affect the nature of the risk, but partook of 
" the nature rather of those verba jactantia, not very moral, 
" perhaps, but very common and not illegal, which are 
** used in the cheapening of goods and other bargains;" 
and upon these grounds decided against the underwriters. 
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I The House of Lords, however, upon appeal, upon the 

motion of Lord Eldon, reversed this judgment, upon the 
general principle, that "every misrepresentation is fetal to 
" a contract which is made under such circumstances, and 
" in such a way as to gain the confidence of the other 
" party, and induce him to act, when otherwise he would 
" not." It was justly observed by Lord Eldon, that the 
cases in which it has been held that the exhibition of a 
policy where the first underwriter is merely a ** decoy 
duck," is a fraud that vitiates the contract, rest entirely on 
the same principle. The virtual misrepresentation in these 

' cases does not at all affect the nature of the risks, but 

merely induces a confidence without which the parties 
probably would not have acted. 

In the case of Richards v. Murdoch^ (10 Barn. Sf Cress. 
627,) the opinion of Lord Tenterden seems to have 
been, that even in the case of a concealment, the test of 
materiality is the probable influence of the facts not dis- 
closed upon the mind of the underwriter, for one of the 
facts, the suppression of which by him and by the court, was 
considered as material, had clearly no relation to the na- 
ture of the risks, but was only important from its probable 
effect upon the decision of the underwriter. In respect to 
a concealment, however, the weight of authority is proba- 
bly in favor of the rule that the assured is only bound to 
disclose those facts that if known, would vary the risks, 
considered in themselves. {Vide the opinion of Lord El- 
lenborough, Haywood v. Rogers^ (4 Ea>sty 596.) 

The reader will recollect that the representation in Flinn 
V. Headlam,{a) was of facts materially affecting the nature 
of the risks, but as the jury were of opinion that it had no 
influence on the judgment of the insurer, its falsity was 
held not to ^void the policy. 



(a) Sup. Note m. 



184 NOTES AND ILLUSTRATIONS. [LeC. VII. 



NOTB XIX- 

I shall give an abstract of the cases, that the reader may 
judge for himself in which scale the weight of argument 
and authority preponderates. The three first cases were 
at nisi prius. In Durell v. Bederley^ (1 Holtf 283,) the evi- 
dence of underwriters to show the materiality of an alleged 
concealment was ofiered and objected to, but was received 
by C. J. Gibbs, subject to the objection. In charging the 
jury, however, the Chief Justice said, " I am of opinion, 
** though I received it with reserve, that the evidence of the 
«* underwriters vtrho were called to give their opinion of the 
" materiality of the rumors," (concealed,) " and the e£fect 
** they would have had upon the premium, is not admissible 
« evidence. Lord Mansfield and Lord Kenyon discoun- 
** tenanced this evidence of opinion, and I think it ought 
" not to be received. It is the province of a jury, and not 
"of individual underwriters, to decide what facts ought to 
« be communicated. It is not a question of science in 
*' which scientific men will mostly think alike, but a ques- 
** tion of opinion, liable to be governed by fancy, and in 
♦« whiclj the diversity might be endless. Such evidence 
*' leads to nothing satisfactory, and ought on that ground to 
" be rejected." Why it should be deemed probable that 
the tiestimony of underwriters on a subject with which they 
are peculiarly conversant, would be governed by their fan* 
cy, not by their judgment, and hence an " endless diver- 
sity" in their opinions be anticipated, it is difficult to con- 
jecture. The remark, if true, would prove, that on a con- 
tested question of materiality, it is impossible ever to ar- 
rive at a safe conclusion. The opinions of inexperienced 
jurors are surely more likely to be the result of fancy or 
prejudice, to be uncertain and unsatisfactory, than those of 
experienced underwriters. The verdict of a jury expresses 
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their opinion on the facts in evidence, and if the opinion 
of underwriters founded on the same facts, is not to be 
trusted, a fortiori^ not the verdict. It seems more reasona- 
ble to say, that except in cases really doubtful, no serious 
diversity in the opinions of underv^rriters and other skilful 
persons is to be expected ; and in such cases the doubt will 
be found to operate in favor of the assured. The entire 
exclusion of such testimony would frequently be a cause of 
injustice to the insurer ; its admission, probably, never to the 
assured. 

The language of Lord Kenyon himself in the following 
case, seems wholly inconsistent with what is said by C. J. 
Gibbs, as to his discountenancing this species of evidence. 
Chaurand v. Angerstdn^ (1 Peake^s N. P. Rep. 43.) In this 
case, the evidence of the opinion of underwriters was given, 
that if the true fact as to the time of the sailing of the ves- 
sel had been known, they would not have subscribed the 
policy on any terms, and Lord Kenyon said, "Theevi- 
" dence of underwriters is good evidence on this subject. 
" In questions on the arts and sciences, the evidence of per- 
"sons versed in those arts, is daily admitted. Foreign 
" laws are also matters of evidence, and yet all these are 
" only the opinions of witnesses." 

Berthon v. Loughman^ (2 Starkie, 229.) The defence 
was, that the ship at the time when the directions were 
given for the insurance, was a missing ship, and that this 
fact was concealed. A witness for the defendant, who 
was conversant with the subject of insurance, was asked 
whether a knowledge of the facts concealed would not 
have made a difference as to the terms of the insurance. 
This question was objected to, and in reply to the objec- 
tion, Holroyd, J. said : " Whether particular facts if known 
" to the underwriter, would, in the opinion of the witness, 
** as a matter of judgment, make a difference as to the 

'* amount of the premium, is, I think, admissible evidence. 

24 
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«< The question is not what the private opinion of the indi- 
" vidual may be, as to the probable course of bis conduct 
" in a particular case, but what in his judgment the gene- 
•• ral opinion would be amongst those conversant with such 
" matters." 

Carter v. Boehm^ (3 Burram^ 1905.) The broker who ef- 
fected the policy, on bis cross examination on the trial, said, 
that if two letters that were not disclosed had been seen, 
the insurer would not, in his opinion, have meddled with 
the insurance. In giving the judgment of the court upon 
the motion for a new trial, Lord Mansfield remarked upon 
this evidence : " Great stress is laid upon the opinion of the 
" broker, but we all think the jury ought not to pay the 
" least regard to it. It is mere opinion, which is not evi- 
" dence. It is opinion without the least foundatiqn from 
" any previous precedent or usage. It is an opinion which, 
"if rightly formed, could only be drawn from the same 
" premises from which the court and jury were to deter- 
" mine the cause ; and therefore, it is improper and irrele- 
" vant in the mouth of a witness." The reader will ob- 
serve that the opinion of the broker in this case did not 
relate to the probable judgment of underwriters gene- 
rally as to the materiality of the concealment, but to 
the probable conduct of the individual defendant, and 
upon this ground the propriety of the evidence might 
well be questioned ; but it was liable to a still more 
decisive objection. The insurance was of a peculiar and 
wholly unusual character; it was not on any marine 
risks, but against the capture by enemies of a fort in the 
East Indies. The previous experience of the broker 
therefore furnished him with no light or data to guide his 
judgment on the question proposed. It was one on which 
the jury were just as competent to decide as himself, and 
it is to these circumstances that Lord Mansfield distinctly 
alludes in saying that the opinion of the broker <^ was with- 
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" out the least foundation from any previous precedent or 
" usage." For these reasons I cannot regard this case as 
having much bearing on the general question. It rests 
on its particular circumstances. 

In Liuledale y.DixoUy (4 Bos. SfPuL 151,) a witness was 
permitted to state his opinion that if a particular fact al- 
leged to have been concealed had been disclosed, it would 
have made no difference in the premium. No objection 
was taken to the evidence by the counsel, or intimated by 
the court. And it was so important that the decision of the 
court, as well as the verdict of the jury, was evidently 
founded on it. So, also, in Haywood v. Rogers, (4 JEJas^, 590,) 
the evidence of underwriters upon a similar question was 
admitted without objection. 

Richards v. MurdocJc, (10 Barn. Sf Cress. 527.) In this case 
a letter from the assured, relating to the insurance had not 
been shown by the broker to the underwriters ; it was in- 
sisted on the part of the defendant that the contents of the 
letter were material, and that their concealment avoided 
the policy. On the trial, several underwriters were called 
as witnesses for the defendant, and united in the opinion 
that the facts not communicated were material, and the 
jury being of the same opinion, found for the defendant. 
On the motion for a new trial. Lord Tenterden said, " At 
the trial several witnesses were examined, who stated 
that they thought the letter material ; but it has been con- 
tended, that no such evidence ought to have been re- 
ceived. I know not how the materiality of any matter is 
to be ascertained, but by the evidence of persons conver- 
sant with the subject matter of the inquiry. If such 
evidence is to be rejected, the court and jury must decide 
the point according to their own judgment, unassisted by 
that of others." A new trial was refused. 
Chapman v. Walton, (10 Bingham, 57.) This case did 
not involve the question of the materiality of a representar 
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tioDy nor was the evidence introduced that of under- 
writers, bat in principle the question asked and the evi- 
dence given were strictly analogous. It was an action 
against an insurance broker for neglect of duty in not pro- 
curing certain necessary alterations in several policies of 
insurance* according to instructions, in consequence of 
which the assured lost his remedy against the under- 
writers. On the trial, several insurance brokers were 
called as witnesses for the defendant, and the facts of the 
case being explained to them, they were asked what alter- 
ations in the policies the defendant, in their judgment, as 
a skilful insurance broker, ought to have procured ; and 
they concurred in the opinion that the alterations actu- 
ally procured by the defendant were such as amply satis- 
fied his instructions. The jury, upon this evidence, 
found for the defendant. A new trial was moved for, 
on the ground that the evidence of the brokers ought not 
to have been received. But the court was of opinion, 
both on principle and the authority of the decided cases, 
that the evidence was properly admitted, and Tindal, C. 
J., remarked, " It appears to us that neither judge nor 
jury could arrive at a proper conclusion from the sim- 
ple perusal of the letter of instructions, unassisted by 
" evidence, because they would not have the experience 
" upon which a judgment could be formed. This deci- 
"sion appears to be consistent with the principle laid 
" down by Mr. Justice Holroyd, in Berthon v. Lotighmatij 
" that a witness conversant in the subject of insurance 
" might give his opinion, as a matter of judgment, whe- 
"ther particular facts, if disclosed, would make a dif- 
" ference as to the amount of the premium ; a principle 
*' which has been confirmed by the later case of Eickards 
"V. Murdock,^* 

In the very same year, and at the term immediately 
following that in which the Court of Common Pleas de*- 
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cided the case of Chctpman v. Walton^ the Court of King's 
Bench, made a decision directly opposite in the case of 
Campbell v. Richards^ (5 Bam. SfAdolp.^ S40.) The suit 
related to the same policy as in Richards v. Murdoch, and 
was an action against the agents who effected that policy 
for their neglect in not communicating to the underwriter 
a certain letter, the concealment of which was, in that 
case, held to avoid the contract. The plaintiff, to show 
the materiality of the concealment, offered the evidence 
of brokers and underwriters that, in their opinion if the 
facts had been disclosed, a higher premium would have 
been demanded. The evidence was admitted on the 
trial, and the plaintiff obtained a verdict. A new trial 
was moved for, and one of the grounds of the motion 
was, that the evidence of the brokers and underwriters 
was improperly received. The court principally, if not 
wholly, on this ground, granted the motion, and Lord 
Denman, in delivering their judgment, said, " Witnesses 
" conversant in a particular trade may be allowed to 
" speak to a prevailing practice in that trade ; scien- 
"tific persons may give their opinions on matters of 
" science, but witnesses are not admissible to state their 
" views on matters of legal or moral obligation, nor on 
" the manner in which others would probably be influ- 
" enced, if the parties had acted in one way rather than 
" another." He then proceeded to quote and adopt the 
language of Lord Mansfield, in Carter v. Boehm, and that 
of C. J. Gibbs, in Durell v. Bederly, and disposed of 
the case of Richards v. Murdoch, with the remark that 
«* Lord Tenterden did not expressly defend the admissi- 
" bility of the evidence, but his words were in the al- 
"ternative, that unless the evidence was received, the 
" court and jury must decide the point according to their 
" own judgment, unassisted by that of others." To this 
remark it seems a conclusive reply that the refusal of 
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the court, in RicJcardi v. MurdocJcf *to grant a new trial, 
was a decision that the evidence had been properly ad- 
mitted. 

From this review of the English cases it is plainly im- 
possible to state what is now to be regarded as the rule of 
evidence in England. By the last reported decisions the 
Common Pleas and the King*s Bench are directly at 
issue, and I infer, from the language of Mr. Hildyard, 
in his recent edition of Mr. Park's Treatise, that the law 
and practice are considered by the profession as still un- 
settled. (1 Parkf HildyarJCs ed.9 p. 415, 427, notesJ) 

In the case of the Jefferson Ins. Co. v. Cotheaiy (7 Wend. 
72,) Mr. Justice Sutherland, after quoting the cases of 
Durdl V. Bederley^ and Berthon v. Longhmauy adds : " The 
«* cases are irreconcileable in principle, and I have no 
*< hesitation in expressing my concurrence in the opinion 
" of C. J. Gibbs." It is unnecessary to state the facts or 
the decision in this case, since the evidence offered was 
plainly inadmissible, the question not being one on which 
the peculiar knowledge and skill of underwriters, as ^luchj 
qualified them to speak. It was a question on which their 
opinions were of no more value than those of any other 
persons. Hence I regard the language of Mr. J. Suther- 
land not as conveying the judgment of the court, but 
merely as expressing the opinion of an individual member. 

To this opinion is to be opposed that of Mr. Justice 
Story in the case of M^Lanahan v. Universal Ins. Co.^ (X 
Peters' 8. C. Rep. 188,) who says : " The ultimate fact 
" itself, which is the test of materiality, that is, whether 
<< the risks be increased so as to enhance the premium, is, 
" in many cases, an inquiry dependent upon the judgment 
" of underwriters and others, conversant with the subject 
" of insurance." These observations of the learned judge 
were in reply to the argument of the defendant's counsel, 
that the question of materiality is a question of law for the 
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decision of the court, and were designed to show that from 
its very nature the question must frequently depend on the 
testimony of witnesses, and hence its decision be the 
sole province of the jury. Th^y are consequently a 
distinct assertion that when the inquiry is, whether the 
fact concealed or misrepresented, if truly known, would 
have enhanced the premium, the testimony of under- 
writers and others conversant with insurance, as to 
their own judgment of the probable effect, is not only the 
proper, but the necessary evidence to enable the court and 
jury to arrive at a just conclusion. 

All the cases cited in this note were cases of conceal- 
ment, but when the materiality of a representation depends 
upon presumptive proof, the evidence, generally speaking, 
must be of the same character, and be governed by the 
same rules, except that in the case of a representation 
there is an additional reason for receiving the disputed 
evidence, that seems of itself conclusive. The materiality 
of a representation, when it is not established by positive 
proof, consists solely in its probable influence on the mind 
of the insurer, and certainly, the surest mode of ascertain- 
ing this is by the inquiry, what would have been the influ- 
ence of the same facts upon the minds of underwriters 
generally, and this can only be known by the testimony of 
underwriters themselves, and of those practically ac- 
quainted with their principles and mode of transacting 
business. The evidence in this case does not rest solely 
on the professional skill and judgment of the witnesses, 
but has a direct and necessary relation to the nature of the 
question to be determined. It is a question, not of fact, 
but of probability, and the evidence afibrds the surest data 
from which the probable conclusion can be drawn. 
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NOTB XX. 

The Supreme Court of Massachusetts, in the case of 
Fiske V. ^ew Eng. Ins. Co.{a) decided that the insurer is 
not only bound to prove the materiality of the fact con- 
cealed, but also the negative, that it was not disclosed. The 
language of the oourt is ; " The defence of concealment is 
** nearly allied to fraud and misrepresentation. It is 
'' not suj£cient to suggest it. The party alleging must 
" prove the fact." Were this admitted to be the rule, the 
defence of a concealment, unless when the policy is ef- 
fected by the intervention of a broker, would be nearly im- 
practicable. The court rely on the general rule of evi- 
dence, as stated by Mr. Roscoe,(6) that " where the issue in- 
" volves a charge of culpable omission, it is incumbent on 
" the party making the charge to prove it." This rule, 
however, seems not applicable to the defence of a conceal- 
ment. The disclosure of material facts, the law imposes on 
the assured as a preliminary duty in the nature of a condi- 
tion precedent ; unless it has been performed, the contract is 
not valid. The party, therefore, seeking the benefit of the 
contract, is bound, as in other cases, to prove that the con- 
dition on which it depends has been fulfilled. It is true 
that a court will not presume that material facts have been 
withheld by the assured, but when such facts are proved 
by the underwriter to have been known to him prior to the 
execution of the policy, the evidence of their disclosure 
becomes a necessary part of his title to recover. Hence, 
the established, and, it would seem, the more reasonable 
practice, in New-York, casts the onus probandi upon the 
plaintiff. Livingston v. Delafieldy (3 Cainesy 49.) It is also 
certain that the rule is thus understood in England. In 



(a) 15 Pick. 316, 317. (5) Roscoe on Evid. p. 52. 
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Robertson v. MajorihanJcs, the plaintiflF failed to recover, 
because he was unable to prove that certain material facts 
had been directly communicated to the defendant ; their 
disclosure to a prior underwriter being held insufficient. 
(2 Starh N. P. Rep. p. 506. Sup. p. 179.) 



Note XXI. 

Kemhle v. Bourne f (1 N. Y. Term Rep 75. Sup. Note IV.) sup- 
ports the first position stated in the text, and the second 
seems clearly to be established by Dennistoun v. Lillie^ (3 
Blighy 202. Sup. Note IV.) In this case the reader will recol- 
lect the representation was, that the vessel would not sail 
before the 1st of May. She actually sailed on the 23d of 
April, but the loss did not happen until the 11th of May. 
It seems to have been admitted by the counsel for the as- 
sured, in the court below, that if the loss had occurred be- 
fore the 1st of May, the insurer would not have been liable, 
because until then the policy could not attach. (VideS 
Blighf p. 206. Reasons of the Judge Admiral.) And Lord 
Eldon, on the hearing of the appeal, remarked, " To main- 
" tain the argument of the appellant," (the assured,) "it is 
" necessary to contend that if the vessel had been captured 
" on the 24th of April, the underwriters would have beenlia- 
•* ble," evidently considering that as a position wholly un- 
tenable. 

In Massachusetts, if the case of Whitney v. Haven^ (13 
Mass. 172,) is to be followed, it seems to be established 
that a representation of a future day of sailing, is in all 
cases wholly immaterial, or at least is to be construed as 
expressing only the intentions or expectation of the party. 
It was proved in that case, that the plaintiff declared at 
the time of effecting the policy, that the vessel, (which did 

25 
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not in fact sail until a month afterwards,) would sail within 
five days, and that the defendant, the underwriter, said at 
the same time, that he w^ould not be bound if the vessel 
did not sail within the period stated, thus showing that his 
reliance on the representation alone induced bira to sub- 
scribe the policy; yet the judge, on the trial, instructed the 
jury, that, " this being in the nature of a condition, which 
" went to defeat the contract, could not avail, not being in- 
** serted in the policjs or otherwise put in writing," and the 
court in refusing a motion for a new trial, confirmed the 
charge, holding that parol evidence was not sufficient to 
give effect to the representation, and that if the defendant 
meant not to be bound, unless it were complied wuth, he 
should have made it a part of the written contract. It is 
manifest, that this case is liable precisely to the same ob- 
jections that have already been urged in relation to those 
of Alston V. The Mechanics^ Mutual Insurance Company j and 
Bryant v. The Ocean Insurance Company, and consequently, 
for the reasons already so fully stated, {Sup. No. 9,) is not 
to be regarded as authority beyond the limits of the state 
in which it was determined. It is not only irreconcileable 
with the English decisions, but seems to be directly opposed 
to a former decision of the same court in Alsop v. Coit^ 
{Sup.p, 127,) in which the representation did relate to a 
future day of sailing, and yet a compliance with its terms 
was held to be a condition, the breach of which, had a poli- 
cy been effected, would have discharged the underwriters. 
It is true the insurance in Whitney v. Haven^ was on goods, 
and therefore, had the case turned solely on the representa- 
tion made by the assured, (who it did not appear had any 
interest in the vessel,) the decision might readily be sus- 
tained; but as it was manifest from the declaration of the 
defendant, that he relied on the representation as a positive 
stipulation, and the plaintiff by his silence assented to that 
construction, upon principle, it was just as valid as a simi- 
lar representation made by the owner of the vessel. It is 
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remarkable that not a single case was cited by the counsel 
on either side, or by the court. Hence the determination 
can hardly be considered as evidence of the deliberate 
judgment of the court. It was a very natural result of 
first impressions, not subjected to any examination. 



Note XXII. 



New-York Firemen's Ins, Co. v. Walden, in Error^ {12 Johns. 
513.) In this case certain letters showing improper con- 
duct of the master had not been disclosed to the underwri- 
ters, and the court below withdrawing the question wholly 
from the jury, had decided that the contents of the letters 
were not material. The error of the judge who tried the 
cause, in thus giving a binding direction to the jury on a 
question of fact, as if it had been matter of law, was con- 
firmed by the Supreme Court, and for this reason their 
judgment was reversed by the Court of Errors. The 
elaborate opinion of Chancellor Kent, who delivered the 
judgment of the court, contains a full review of the authori- 
ties, and supersedes the necessity of an abstract of the 
cases. 

" The counsel went at large into the discussion of the 
<* questions, whether the assured were bound to communi- 
<*cate to the underwriters, as the time they applied for 
** insurance, the letters and other knowledge they possessed 
** of the improper conduct of the master ; but it appears 
<* to me that this question is not for the decision of this 
** court, because, whether the circumstances relative to the 
"master ought to have been disclosed, depends upon the 
** question, whether those circumstances were material to 
" the risk, and the materiality is a question of fact for a jury 
** and not a question of law for the court. It is a well-set- 
tled principle in the law of insurance, that what facts, in 



it 



196 NOTES AND ILLUSTRATIONS. [LeC. Til. 

" the knowledge of the assured, are material and necessary 
^^ to be communicated to the underwriteri when insurance is 
^* asked for, is for a jury to determine, and I will briefly 
" notice a few cases in illustration of this point. My whole 
** opinion will rest upon the admission and the solidity of 
" this principle." 

" In Ma^dowaU v. Fraser^ (4 Doug. 260,) it was assumed 
" by the K. B. as a given point, and it was said expressly 
** by one of the judges, that the materiality of a certain re- 
" presentation to the underwriters was proper for the con- 
" sideration of the jury ; and in the case of Shirley v. WU- 
" kinsonj which came before the same court, two years 
** afterwards. (Doug. 396, n.) Lord Mansfield^ and the 
" rest of the court were of opinion, that if the assured, at 
" the time when the policy is efiected, in representing to 
"the underwriters the state of the ship, and the last intel- 
" ligence concerning her, does not disclose the whole, and 
" what he conceals shall appear material to the jury, they 
" ought to find for the underwriter, though the concealmept 
" should have been innocent. The next case I shall men- 
" tion, is that of Willes v. Glover. (4 B. 3f P., 14,) in which 
"the court of C. B. admit the same doctrine ; and on the 
" question whether the concealment of a certain letter was 
" material, the court held the verdict to be against evi- 
" dence, and awarded a new trial, and they declared, that 
" though great respect was due to the opinion of the jury, 
" still they thought their judgment on that point had been 
" too hastily formed, and that the case ought to be recon- 
" sidered. In Lyttledaie v. Dixon, (4 B. ^ P. 151,) the 
" same court, afterwards, unanimously, and very explicitly 
" declared their opinion, that every material circumstances 
" must be disclosed, but that it was for the jury to say, how 
" far any given circumstance was material." 

" From these cases it appears that the principle which 
" I have stated as the ground of my opinion, is settled in 
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" the English courts, and T will now show that it is ex- 
" plicitly actnowledged in our American law." 

" In Livingston v. Delafield, (1 Johns. Rep. 522,) the su- 

** preme court of this state declared, that whether certain 

" information which the assured knew and did not com- 

" municate, became material, was a question of fact that 

" the jury were to decide ; and the same doctrine had 

" been previously advanced by the most distinguished 

" counsel, {Hamilton and Harisoni) and evidently acqui- 

" esced in by the court, in a case which arose some years 

" before. (1 Gaines' Rep. 229.) So in Murgatroyd v. 

" Cratvfordf (3 Dallas^ 491,) in the Supreme Court of Penn- 

** sylvania, Ch. J. Shippen declared, that if, in the opinion 

" of the jury, a knowledge of the circumstances that were 

" suppressed would have induced the insurer to demand 

" a higher premium, or to refuse altogether to underwrite, 

" it wouKi be sufficient to invalidate the policy. Again, in 

" the caseN?f Marshall v. U7iion Ins, Co., decided in the 

" Circuit CouiPt^ of the United States for the district of 

" Pennsylvania, (1 Condy^s Marsltall, 473, b. n.) the court 

" left it pointedly to the jury to judge of the materiality of 

** circumstances not disclosed. And to conclude with the 

" highest judicial authority in this country, the Supreme 

" Court of the United States has decided, on two different 

" occasions, Livingston v. Maryland Ins. Co.j and Maryland 

" Ins. Co. V. Rvdensy (6 Cranch^ 274, 338,) that the opera- 

" tion of any concealment on the policy, depends on its 

" materiality to the risk, and that this materiality was a 

** subject for the consideration of a jury, and must be left 

" to them. One of those cases was considerably analo- 

" gous to the one now before us. It came up on error 

" founded on a bill of exceptions taken at the circuit, and 

" the court say that the effect of a misrepresentation or 

" concealment depends on its materiality to the risks ; and 

"this must be decided by a jury, under the direction of 
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" the court ; and in that case, said the Ch. J., it had not 
" been decided, and consequently a venire facias de novo 
" was awarded, to the end that a jury might pass upon 
" the question of a material concealment." 

" It is thus settled, (as far as authority goes,) beyond all 
" doubt or contradiction, that whether the matters not dis- 
^^ closed in this case were material, was a question that 
" ought to have been submitted to the consideration and 
" decision of the jury." 

In the case of M^Lanahan v. The Universal Ins. Co. (1 
Peters^ Rep. 170,) the time of sailing of the vessel had not 
been disclosed to the underwriters, nor its materiality 
passed upon by the jury, and it was contended by the 
counsel for the insurers that the materiality of the conceal- 
ment was a question of law for the decision of the court, 
and that in all cases such a concealment is material and 
fatal. The counsel admitted, that, as a general rule, 
materiality is a question of fact for the jury, but insisted 
that the rule was not universal, and that the time of sailing 
belonged to the class of exceptions. In reply to these po- 
sitions, Mr. J. Story, who delivered the opinion of the 
court, made the following observations : — 

" That the time of sailing is often very material to the 
" risks, cannot be denied ; that it is always so is a propo- 
" sition that will scarcely be asserted, and certainly has 
" never yet been successfully maintained. How far it is 
" so must essentially depend upon the nature and length 
"of the voyage, the season of the year, the prevalence of 
" the winds, the conformation of the coasts, the usages of 
" trade as to navigation, and touching and staying at port, 
" the objects of the enterprise, and other circumstances, 
" political and otherwise, which may retard or advance 
" the general progress of the voyage. The material ingre- 
" dients of all such inquiries, are mixed up with nautical 
" skill, information and experience ; and are to be ascer- 
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" tained, in part, upon the testimony of maritime persons, 
" and are in no sense judicially cognizable as matter of 
" law. The ultimate fact itself, which is the test of mate- 
" riality, that is, whether the risks be increased so as to 
" enhance the premium, is, in many cases, an inquiry de- 
" pendent upon the judgment of underwriters and others, 
" who are conversant with the subject of insurance. In 
" this very case, the introduction of testimony was indis- 
" pensable to show the usual length of the voyage ; and it 
** was quite questionable, whether, in a just sense, the 
" vessel could be deemed a missing ship, at the time of 
** the insurance. Upon such a point, it would not be a 
"matter of surprise if different underwriters should arrive 
** at different results. In the nature of the inquiry, then, 
" there is nothing to distinguish the time of sailing of the 
*• ship from any other fact, the representation or conceal- 
" ment of which is supposed to be material to the risk. It 
" must still be resolved into the same element." The 
learned judge then proceeds to a critical examination of 
the cases on which the counsel relied, and shows that pro- 
perly interpreted they gave no support to their argument, 
and concludes this part of his opinion as follows : ** In the 
" case of the Maryland Ins. Co. \. Ruden^s Administrators, 
** (6 Cranchy 338,) this court expressed the opinion that it 
" was well established that the operation of any conceal- 
" ment on the policy, depends on its materiality to the 
" risk, and that this materiality is a subject for the con- 
" sideration of a jury. That opinion was acted, upon by 
" the Court of Errors of New- York in the case of the Neta- 
" York Firemen Ins. Co. v. Walden, when Mr. Chancellor 
" Kent, in a very elaborate judgment, reviewed the autho- 
" rities, and laid down the doctrine in a manner that merits 
" our entire approbation." (Vide also Hodgson v. Rich- 
ardson^ (1 Black. Rep. 289,) and Hull v. Cooper^ (14 Eastj 
479.) Although the preceding cases relate exclusively to 



200 NOTES AND ILLUSTRATIONS. [LeC. VII. 

concealments, the doctrine on which they proceed, it is 
manifest, embraces equally representations, and although 
a contrary inference might be drawn from the generality 
of the language employed, I do not consider them, as in- 
consistent with the position in the text, that in some cases, 
and subject to the limitations I have expressed, the mate- 
riality of a representation or concealment may be properly 
treated as a question of law. 



Note XXIII. 



Benecke (2 Benecke^ 135, 159, 3 do. 155,) states, that 
when goods insured as neutral are the property of a belli- 
gerent subject, the falsity of the representation does not 
avoid the policy, but merely exonerates the insurer from 
the risk of hostile capture. He admits, however, that the 
law is otherwise in England. On the other hand, Boulay 
Du Paty {f,(m. 3, p. 511,) expressly says, that the con- 
cealment and misrepresentation in the case supposed, 
would annul the contract, and such seems also the fair 
interpretation of the language of Valin and Emerigon. (2 
Vol. p. 127. 1 Emerigon^ ch. 10, sec. 2 ; ch. 8, sec. 5 ; 
ch. 1 1, sec. 4.) 

Pothier states the general rule in positive terms, that a 
false declaration, whether the falsity proceed from design 
or mistake, in all cases annuls the contract. Thus^ when 
it is represented that the vessel is armed, or will depart 
with convoy, should the fact prove to be otherwise, al- 
though the party making the declaration believed it to be 
true, the insurer is discharged. '* Cela a lieu, quand meme 
'* I'assur^ aurait fait sans mauvaise foi cette fausse decla- 
" ration 6tant lui-meme dans I'erreur, et croyant que le 
^* vaisseau, sur lequel il faisait -assurer, etait arm6, et 
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" devait etre convoy^, quoiqu'il ne fut pas arm6, et qu'il 
"dut parlir seul." He then adds in substance, that in all 
cases where the representation is positive, whether it re- 
lates tea past or future fact, its truth is essential to the va- 
lidity of the contract. The party making the representa- 
tion "debet prsestare rem ita esse ut aflSrmavit." Pothier 
Traite JP Assurance^ n. 196. 



"-» 



Note XXIV. 



Emerigon states the following case as one in which the 
sailing with convoy might, in his opinion, be dispensed 
with. "Je me suis fait assurer, de sortie de Marseille, 
" telle somme, sur tel navire pour se rendre a Toulon, y 
"joindre le convoi, et de-la partir avec escorte pour 
" I'Am^rique. Le Vaisseau part de Marseille, des ce mo- 
" ment le risque court pour corapte des assureurs, et il ne 
"pent plus etre question de ristourne. Mais dans le 
" trajet de Marseille a Toulon, le navire essuye une avarie 
" considerable. II arrive a Toulon ou il s*arrete pour etre 
" radoube. II lui est impossible de profiter du- convoi. 
" Get 6v6nement est la suite d'une fortune de mer, de la- 
" quelle les assureurs r^pondent et je crois que le navire, 
" apres qu'il aura €i€ radoub^, pourra continuer seul sa route 
" aux risques des assureurs." [Emerigon^ ch. vi. sec. 4, jp. 165. 

It is, however, observable that in this case, the policy 
had attached before the arrival of the vessel at the port 
where she was to take the convoy, and it was also proba- 
bly the meaning of Emerigon, that by the terms of the po- 
licy, the risks should be indivisible. The case thus ex- 
plained, does not justify the inference that when the war- 
ranty or representation is to take effect, when the policy at- 
tacheSf there are any circumstances that can excuse its 
breach. On the contrary^ it seems a necessary inference 

26 
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from the previous observations of EmerigoD, that in SBch a 
case, the sailing with convoy would be regarded as an ab- 
solute condition. By the English law the decision of a 
case such as Emerigon has stated, I incline to think, would 
not correspond with his opinion. A stipulation absolute in 
its terms, whether in the form of a warranty, or of a repre- 
sentatioD to depart with convoy from an intermediate port, 
would probably receive the same construction as when it 
relates to the original port of departure. The insurer 
would not indeed be released from antecedent losses, but 
would be wholly discharged from the time of the breach, 
without reference to its cause. Mr. Marshall quotes the 
case from Emerigon, without any observations indicating 
bis own opiraon* (1 Marah. 306.) 

A warranty or a representation that the vessel shall de- 
part with convoy means that the vessel shall take the con- 
voy at the place of rendezvous appointed by the govern- 
ment, which Is usually a diiBferent port from that of her 
loading ; but the policy attaches as soon as the vessel leaves 
her port of loading, so that she is under its protection in 
proceeding to the place of rendezvous. Now if in the 
course of this passage the vessel should be injured in a 
storm, seek an intermediate port to refit, when repaired, 
proceed to the place of rendezvous, and finding the convoy 
departed, sail without convoy on her voyage, the underwri- 
ters would assuredly be discharged. The case seems 
strictly analogous to that stated by Emerigon. {Vide 1 
Marsh. 263,411. Benecke^ {vol. 3, p. 154,) seems to be of 
opinion that in all cases the insurer continues liable when 
the fulfilment of a declaration of the assured in the policy 
has been frustrated by a peril insured against ;— " quando 
^ da parte dell' assicurato si i fatto tutto il possibile, per 
^'dare esaurimentoallacondizione, ma che vi sia stato im- 
^possibilitato per colpa di un sinistro accidente di cui 6 
♦• responsabile V assicuratore.'* He refers, however^ to no 
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authorities in support of this opinion^ which seems rather 
to have been founded on some provisions in the local ordi- 
nance of Hamburgh, than to have been drawn from the 
general law of insurance* {Ordinance ofHanAurghf TU. 
4| An. 6j 2 Mag. 216.) 



NOTB XXV- 

Tidmank v. Wash. F. Sf M. Ins. Co., (4 Mason, 439.) 
Mr. J. Story say a, ^' when a letter" (i. e. a letter shown to 
the underwriters,) '* contains a representation of/etcis not 
<' known to the party, but from the information of others, 
^' and so the letter states the facts, or U is a necessary infer'- 
" ence/rom the nature of them, then the representation is not 
'^ falsified by the mere proof, that the facts are not so, if the 
^' party communicating the facts did receive such in- 
^^ formation, and bond fide confided in it. He undertakes 
"then, not for the truth of the facts, but for the truth of his 
" informatipn." The position contained in the words 
italicized is to be received with some qualification. It has 
already been shown that when the representation is posi- 
tive in its terms, its construction is not varied even by the 
knowledge of the underwriter that the facts affirmed were 
derived from the information of others. {Vide Supra, 
Note IX.) When the representation relates to a future event 
which the party has no power to control, it may be con- 
strued as referring merely to his expectation founded on 
the information of others, but when it is an affirmation of 
an existing or past fact, I know of no case in which it has 
been held not to be binding merely upon the ground that it 
was evident from the ncuure of the fact^ that the party had 
no personal knowledge of its existence. 

In WUliams v. DelafieU, (2 N. T. T. Rep., 329,} the re- 
presentation made by the plaintiff was in these words, " I 
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have information of the vessel's sailing, and she has been 
out this day twenty-six days." It was insisted, by the 
counsel for the defendant, that the assertion that the vessel 
had been out twenty-six days, was distinct and positive, 
and as she was proved to have been out twenty-seven days, 
that the variance was material, and avoided the policy. 
But the court said that without expressing an opinion 
whether a misrepresentation even of one day in the time of 
sailing might not be material, they were clearly of opinion 
that the representation was to be construed throughout as 
referring to the information received, and that in good sense 
and in grammatical construction, the information was just 
as applicable to the time the vessel had been out, as to her 
actual 8ailing.(a) As there was no pretence of fraud, or that 
the representation did not state correctly the purport of the 
information, the defendant's motion for a new trial was 
denied. 



Note XXVI. 



Fitzherbert v* Mather^ (1 T. R. 12,) I adopt Mr. Mar* 
shall's abstract of the facts ; 

<< A policy on ^ cargo of oats was effected on the 2l8t 
'^ of September^ at and from Hartland to Portsmouth, lost or 
" not lost, beginning the adventure from the loading at 
'f Hartland. The oats were shipped by JL Thomas, a 
** corn-factor at Hartland, on the 16th of September, and the 
" ship was lost the same day, off Hartland pier. On that 
" day Thomas wrote to the plaintiff's agent at Portsmouth, 



(a) The language of the report ia, that the information was ** jost aa applicable to 
her taSiMgt aa to th^ Unu she had been oat," but the tranapoaition ia neceaaary to 
make the deciaion intelligible.. The ^nor ia ^iit>iljeaB that of tl|jB reporter. 
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" and informed him that he had that morning shipped the 
** oats, and the ship sailed immediately, but he was afraid 
" the wind was coming to the westward, and would force 
" her back. He also wrote, on the same day, to Fisher^ 
" the plaintiflT^s agent in London^ to the same effect, in 
"order that he might insure, adding these words, *I wish 
" the whole safe to hand. This evening appears stormy.' 
" About six or seven o'clock the same evening, Thomas 
" heard that the ship wa^ on shorcy and at six o'clock the 
" next morning (the 17th of September,) he knew she u«w 
" lost. The 16th was not a post day at Hartlandy and the 
" letters, did not go from thence till noon on the 17th, and 
" were received in London on the 20th. Fisher, having 
" been previously directed by the plaintiff to insure this 
" cargo as soon as the bill should be sent him, he directed 
^ the insurance to be effected, which was done on the 21st. 
** Upon this case the court gave judgment for the defend- 
" ant." (1 Marsh. 457.) 

la the case of Ruggles v. Gen. Ins. Co. (4 Mason, 75,) 
Mr. J. Story, in commenting on this case, says, that the 
misrepresentation arose from the act of the plaintiff's 
agent " connected with the making of the insurance." It 
is, however, clear, upon an examination of the case, that 
the consignor who wrote the letter that was adjudged to 
be a virtual misrepresentation, had no authority to procure 
or effect the insurance, nor was he connected with it in 
any other manner than from the fact that the information 
contained in his letter was made the foundation of the 
policy. He doubtless wrote the letter with the view of 
comn)unicating such information to his principal as might 
enable him, if he thought proper, to insure ; but to give 
such information is the general duty of all consignors, and 
it is equally the duty of the master, and this the learned 
judge expressly admits. In respect to the nature of the 
agency, there would seem to h& a perfect analogy between 
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the cases of the consignor and the master. Neither as such 
has authority to make or direct an insurance, but it is the 
duty of both to communicate such intelligence as may be 
necessary to guide the judgment of his principal, and 
hence, in both cases, if the principal in eflfecting insurance 
make that intelligence the basis of the contract, he becomes 
responsible for its truth. The language of all the judges 
in Fitzherbert y. Mothers interpreted by the facts of the 
case, seems to place it beyond reasonable doubt that the 
true ground of the decision was not that Thomas (the con-' 
signor) was an agent of the plaintiff in procuring the in- 
surance, but his agent in giving the inielligence. Thus 
Lord Mansfield says : ** The policy was effected l^ mis- 
'* representation, and that arose from the proper agent of 
" the plaintiff who gave the intelligence ;" and again : ^ How 
'<did this misrepresentation happen? The agent wrote 
^ the letter/' Willis, J. — ^ Thomas must be considered 
*^ as the agent of the plaintiff, for he shows by bis first let- 
•* ter that he acted" (i. e. wrote the letter,) ** by order of 
** the plaintiff as well as of Burdock, and being his agents 
^ the plaintiff must be liable £»* any misrepresentation of 
<<Tbomas.(a) Asburst, J* ^^Qn general principles of 
<' policy, the act of the agent must bind the principal,^ be* 
** cause it must be taken for granted that the principal 
** knows whatever the agent knows*" That is applying 
the rule to the case. *< It must be taken for granted that 
** the plaintiff knew of the loss which it was the duty of 
'^ the agent to communicate." Buller, J., is still more 
explicit. He says, — ^< Though the plaintiff be innoce»l, 
** yet if be build his information on that of bis agent,'* 



(a) The wovdiof the erlginal are, **by the eiden ef Biadock ae weD «s of the 
pkuntiff ;** but the reader will lee, by consaltiDg the report, that the teEma of the 
letter, ai well ai the force of the argnmeiit, require the oonreetion : U la alio juati- 
fled by Mr. Fludc'tf report. (Farkt9S0.) 
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(which clearly means if be adopt the information of his 
agenty and by submitting it to the underwriters makes it 
the foundation of the contract,) '* and his agent be guilty 
'* of a misrepresentation, the principal must suffer. It is 
'< the common question, every day, at Guildhall, when one 
** of two innocent parties must suflfer by the fraud or neg«^ 
'* ligence of a third, which of the two gave credit f Here 
^' it appears that the plaintiff trusted Thomas, and he 
^* must therefore take the consequences." In the case as 
reported by Durnford and East,(a) Lord Mansfield goes 
still further, and intimates very distinctly that even had 
Thomas not been the agent of the plaintiff, yet as he wrote 
the letter with a view to the insurance^ which was effected on 
the information it contained, his misrepresentation would 
have avoided the policy. He says : ^^ And supposing he," 
(Thomas,) '^was not an agent, he gave information to 
" Fisher,*^ (the London correspondent of the plaintiff who 
effected the policy,) <' as well as to the plaintiff to make 
" the insurance." These words, however, are not found 
in the fuller and probably more accurate report of the 
case which is given by Mr. Park. (1 Parkj 6 ed. 278.) 
They cannot, therefore, be regarded as authority, and the 
position which they imply has not yet been sanctioned by 
any adjudged case. 

The case of Stewart v. Dunlopf (4 Brown^s Cases, in Path 
Tom. ed. p. 4S^ ; Marsh, 469 ; Farke, 277,) is frequently 
referred to as analogous in principle to Fkzherbert v. Mather^ 
and seems to have been the chief authority on which the 
counsel for the defendant in the latter case relied. The 
report of the case, however, leaves it exceedingly doubt- 
ful whether the ground of the decision was the fraud and 
virtual misrepresentation of the agent|> or that of the prin- 
cipal himself, the owner of the vessel insured. Mr. J. 

«»— i»»»»^«^»»^» n *m ■■II I ■■! i— ^~^ I I — ir piii« i^.—^— — ii— — ^«— I I 11 I 

(a) 1 Term Rep. 11 
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Story adopts the construction that it was a case of know- 
ledge in the principal^ and that snch was the probable 
opinion of the court ; and in correspondence with this 
view, Mr. Millar says {Millar on Insurance^ p. 71, note^) that 
it was a mere question of evidence whether Stewart, the 
assured, had received intelligence of the loss, and conse- 
quently that the decision established no principle what- 
ever. As the case arose in Scotland, the opinion of Mr. 
Millar, who was himself a Scotch advocate, seems almost 
conclusive ; especially as it is apparent froia the terms of 
his note that he had a personal knowledge of the facts of 
the case. He gives the name of the agent, which is omit- 
ted in the report in Brown* 

Whether the omission from fraud or negligence of an 
agent, whose duty it is to give intelligence, to communicate 
a loss, is a concealment that will avoid the insurance of 
his innocent principal, is a very diflferent question from 
that of the etkct of his actual or virtual misrepresentation. 
The case of Ruggles v. Gen. Int. Ins. Go., decides the first 
question in favor of the assured ; but the learned judge, in 
giving his opinion^ is exceedingly careful to distinguish it 
from the latter ; and it seems to me a necessary inference, 
from his reasoning, that had the policy in the case before 
him been founded on a misrepresentation by the master, 
he would have held it to be void. In commenting on the 
case of Gladstone y. King, (1 M. ^S. 35,) in which it was 
held by the Court of King's Bench that the underwriters- 
were not liable for a partial loss which the master in a 
letter to bis owner, written after the occurrence of the 
loss, and shown to the underwriters, had omitted to notice, 
he says that ^<the decision was in principle right, and 
" fell directly within the authority of Fitzherbert v. Mor 
ther,^^ which is in efiect saying that the letter of.the master, 
like that of the consignor in Fitzherbert v. Matherr was a 
virtual misrepresentation. 
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It is stated by Mr. Phillips,(a) that the Supreme Court of 
the United States, in affirming the judgment of Mr. J. 
Story, in Ruggles v. Gen. Int. Ins. Co. {Gen. Int. Ins. Co. 
V. Ruggles, 12 Wheaton, 409,) decided that " the master is 
" not to be considered the agent of the assured in re- 
"gard to the communication or concealment of facts re- 
'* specting the navigation and situation of the ship, and 
" that his acts, neglect, or fraud in regard to such com- 
" munications were not imputable to the assured, and that 
** a policy made upon a misrepresentation on concealment 
"of such facts by the master, is valid.*' But this 
laborious and generally faithful writer has mistaken the 
true import of the decision, and I rejoice to say that the 
opinion of the Supreme Court, far from warranting the 
dangerous conclusions he has drawn, will be found upon 
examination to sanction, by a necessary implication, the 
opposite doctrine. To show this, it will be necessary to 
state briefly the facts of the case, and to give some ex- 
tracts from the opinion of the court. 

The insurance was effected on the 9th of February 
for $3000 on the sloop Harriet, lost or not lost, at and 
from Newport, Rhode-Island, to, at and from, all ports 
and places to which she may proceed in the United 
States during the term of six months, beginning on the 
12th of January, 1824. On the 19th of January, twenty 
days previous to the insurance, the vessel was wrecked 
on Cape Hatteras and totally lost. It was proved that 
the master, immediately after the loss, with the design 
that the owner, not hearing of the loss of the vessel, 
might effect insurance thereon, expressed his intention 
not to write to him, and took other measures to pre- 
vent the fact of the loss from beiner known to him, and 
that in consequence of this conduct of the master, the 



(a) 1 PhilUps, 231. 
27 
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plaintiff was in fact ignorant of the loss when the policy 
was subscribed. The writ of error was brought by the 
underwriters on the judgment of the court below, in favor 
of the assured. After stating the case, Mr. J. Thomp- 
son, who delivered the opinion of the court, remarked: — 
" Here there is a loss thrown upon one of two innocent 
** parties, and the question is, by which is it to be borne. 
" The determination of this question must depend in a 
'* great measure, jf not entirely upon the relation in which 
" the master stood to the respective parties when this mis- 
" conduct occurred." The learned judge then proceeds to 
show that from the time the loss occurred, the relation of 
principal and agent, as between the assured and the master, 
was wholly dissolved upon two grounds. 1. By the abso- 
lute destruction of the subject to which the agency related, 
and 2. By the legal effect of the abandonment which con- 
stituted the master the agent of the underwriters, from the 
time of the happening of the loss. In reference to the first 
ground, Mr. J. Thompson observed, '^ It is a little difficult 
" to perceive how in any legal sense, the relation of princi- 
** pal and agent could exist at the time when the miscon* 
'' duct of the master is alleged to have taken place. So 
*^ far, as he was agent for navigating the vessel, it had ter- 
" minated by the absolute destruction of the subject. The 
*^ agency would seem to have ceased from necessity. 
" There was nothing upon which it could act. Had there 
^' not been a total loss of the vessel, there would have re- 
'< mained a duty and legal obligation on the part of the 
^* master to use his best exertions to save what he could 
^' from the wreck. But when the subject matter of the 
^* agency becomes extinct, it is not easy to understand how 
" in any just sense the agency could be said to survive. 
^' There might be a moral duty resting on the master to 
" communicate information of the loss to his owner. But 
f < haw cotdd there have been any legal obligation binding upon 



c« 
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•* him to do it ? The information could neither benefit nor 
** prejudice the owner." (12 Wheat. 413.) As to the se- 
cond ground, he says : " Suppose the agency of the mas- 
"ter not to have terminated, but that in judgment of law 
" he was agent of somebody. The question recurs, whose 
" agent was he ? The answer cannot admit of a doubt. 
" If agent at all, he was by operation of law the agent of 
" the underwriters. The policy taking the risk on the ves- 
" sel and cargo, lost or not lost, although effected after the 
" loss happened, related back, and by the abandonment 
" the underwriters were substituted in place of the assured, 
and the master, although the agent of the owner until the 
loss occurred, became upon the abandonment, the agent 
" of the underwriters." (p. 414.) 

So far, it is manifest that the reasoning of the court, far 
from justifying the conclusions of Mr. Phillips, leaves it 
plainly to be inferred, that if in their judgment the relation 
of principal and agent had continued to subsist between 
the assured and the master, so as to render it the legal duty 
of the latter to give intelligence of the loss, they would have 
held that his concealment vitiated the policy ; A fortiori 
must such be the effect of his misrepresentation. That 
such was the meaning of the court, is rendered still more 
evident by another part of the opinion. After stating the 
case of Gladstone v. King, it proceeds to say : " The Court 
" of King's Bench did not, however, decide the policy to 
" be void, which would seem to have been the necessary 
" consequence of a material concealment, according to the 
" principles of insurance law. But they exonerated the 
" underwriter by the application of what was avowed to 
" be a new principle, that this antecedent damage should 
" be considered an implied exception out of the policy ; 
" and this principle, say the court, although new, is adopt- 
ed as being consistent with justice and convenience." 
It is unnecessary to say, whether, to such a case ari<r 
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** sing here, we should think proper to adopt and apply 
" this new principle. It is enough, for the present, to say, 
** the principle does not apply to the case now before us. 
** It may, however, be observed, that the decision in that 
^' case, so far, at least, as it went to exonerate the insurer 
" from the payment of the average loss, maybe supported 
** upon well settled rules. Information of the injury was 
'' withheld by the captain whilst he was acting in his ap« 
'* propriate character of master, and as such was the exclu* 
** sive agent of the moner^ and for whose negligence he alone was 
" responsible. And from what fell from Lord EUenborough 
" upon the trial, it may be presumed his letter was shown 
^* to the underwriter, and if so, it amounted to a repre* 
^* sentation that the vessel had sustained no injury at the 
" date of the letter." I consider these remarks as dis- 
tinctly affirming that the decision in Gladstone v. King^ was 
consonant to law on one of two grounds ; the concealment of 
the loss by the master, if his letter was not shown to the 
underwriters ; and if it were, his virtual misrepresentation. 
It is true Mr. J. Thompson adds ; " But unless the case of 
" Gladstone v. King is imperfectly reported, it would be 
" di^cult to sustain it upon principles heretofore under* 
" stood to govern analogous cases." Unless, however, we 
impute to the learned and eminently cautious judge a di* 
reot contradiction, his meaning can only be, that although 
the case might well be sustained upon the reasons he had 
just given, yet it was difficult to reconcile it with analo- 
gous cases, upon the new principle that the Court of K. B- 
actually adopted. Bad that court decided that the mis- 
representation and concealment of the master rendered the 
policy wholly void, and not merely exonerated the under- 
writers from the particular loss, the propriety of their de- 
cision would in no respect have been l^uestioned. The 
passages that have been given do not comprise the whole 
of the elaborate judgment of the Supreme Court ; but their 
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actual purport is not at all varied or modified by the por- 
tions omitted. They contain the true and sole grounds of 
the decision. What is omitted is only subsidiary argu- 
ment and illustration. 

The result is, that there is no such opposition on this 
subject between the decisions in England and the United 
States as Mr. Phillips supposes to exist, and that the Su- 
preme Court of the United States, so far from having de- 
termined that the concealment or misrepresentation of ma- 
tdvidl facts by the master, when the assured acts in good 
faith, can never avoid the policy, has given its authorita- 
tive sanction to the opposite and far more reasonable doc- 
trine ; that while the relation of principal and agent sub- 
sists between the owner and the master, it is the legal duty 
of the latter to communicate material facts, and that his 
fraud or neglect, in the discharge of this duty, may vitiate 
the contract. 

Should a stranger, constituting himself a voluntary 
agent, convey false intelligence to a merchant with the 
view of enabling him to procure a favorable insurance, it 
is at least doubtful whether the submission of the letter by 
the merchant, as the foundation for a policy, would not be 
construed as an adoption of its contents so as to render 
him responsible for their truth. The language of Lord 
Mansfield in Fuzherbert v. Mather^ as reported by Durnford 
and East, we have seen, favors this idea, and it seems also 
to be countenanced by some expressions in the opinion of 
Mr. J. Thompson. Hence the person procuring such an 
insurance, if unwilling to assume the responsibility for the 
representation of an intrusive agent, should protect him- 
self against its hazard, by an express disclaimer. The 
fact, if not apparent on the face of the letter, that the writer 
was not an agent or regular correspondent of the assured, 
in all such cases should certainly be disclosed. Its con- 
cealment, most probably, would give to the letter the effect 
of a positive representation. 
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NoTB xxvn. 

In F(iwion v. WatsoUi {Cowpert 787,) Lord Mansfield is 
reported to have said, that if, in reference to a life policy, 
a person says, that " be believes the man to be in good 
*' health, knowing nothing about it, and having no reason 
'< to believe the contrary ; there, though the person is not 
** in good health, it will not avoid the policy, because the 
" underwriter then takes the risk upon himself;" and these 
words seem to be the sole foundation of the common opi- 
nion that a mere declaration of belief, with whatever in- 
tent it is made, and whatever influence it may have had 
on the mind of the insurer, can never afifect the policy. 
I apprehend, however, that the language of his lord- 
ship has been greatly misunderstood, and that he meant 
only to say that when a party merely declares his be- 
lief, he is not responsible for the absolute truth of the 
fact, so that its non-existence will be alone sufficient to 
avoid the policy; not that if the declaration be made 
with an actual intent to deceive, and in fact deceives the 
insurer, the fraud will not vitiate the contract. Com- 
paring the words of his lordship with the immediate con- 
text, it seems evident that such was his meaning. The 
object of his remarks was to state the cases in which a re- 
presentation false in fact, avoids the policy as a fraud, 
and he had just before said that when a party affirms a 
fact that he knows to be false, or does not know to be true^ if 
the fact be otherwise, it is a fraud. He then adds, sub- 
stantially, but such is not the case, when instead of affirm- 
ing thiS fact he merely declares his belief of its existence ; 
that is, the non-existence of the fact is not in the latter as 
in the former case, conclusive evidence of fraud. Upon 
any other construction, the doctrine of Lord Mansfield 
cannot now be regarded as law. It is plainly overruled 
by the numerous cases in which it has been decided or held 
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that the representation of an " expectation" or " intention," 
if fraudulently made, annuls the policy, for between these 
and a declaration of belief, it is impossible to state a rea- 
sonable distinction. It is true that such a declaration may 
in many cases amount to no more than the expression of a 
conjectural opinion, and this is equally true when the 
party declares his " expectation." Giving to the words of 
Lord Mansfield their usual interpretation, the observations 
in reply of Mr. Marshall, express the sentiments of a just 
morality, and seem not only judicious, but unanswerable. 
(1 Marsh, p, 455, viote*) 

The reader will recollect that in Bowden v. Vaughan^ 
Dennistoun v. Lillie^ HMard v. Glover^ Stewart v. MorisoUf 
Rice V. New Eng. Ins. Co.^ and several other cases cited in 
the preceding notes, it has been decided that the repre- 
sentation of an " expectation," although not imposing the 
duty of performance, yet if fraudulently made, avoids the 
policy. Such, indeed, is now the uniform language of 
judges both in England and the United States. It is true, 
that in Barber v. Fletcher^ {Doug. 305,) such a representa- 
tion was held not to be material, but in that case there 
was no allegation of fraud, so that the decision imports no 
more than that the representation had not the force of a 
positive stipulation. 

In the case of Clason v. Smithy (3 Wash. C. C. R. 157,) 
a representation, equivalent from its terms to a declaration 
of the belief of the assured, although fraudulently made, 
was held, under the circumstances, to be immaterial. 
The plaintiffs, who were merchants in New-York, wrote 
to their agent in Philadelphia, authorizing him to effect in- 
surance at fifteen per cent, premium, and added, in the 
letter, " We have no doubt that we could get the insur- 
" ance effected in New-York at that premium." This as- 
sertion was false, for it was proved on the trial that the 
different insurance companies in New-York had been ap- 



216 NOTES AND ILLUSTRATIONS. [LeC Til. 

plied to, and had all refused to take the risk on any terms. 
The insurance was effected in Philadelphia, at a premium 
of twenty per cent. Mr. J. Washington, in giving his 
opinion to the jury as to the effect of the misrepresenta- 
tion, states the general rules with admirable precision and 
brevity. '*A misrepresentation to avoid a policy, must 
** not only be false, but it must be material either in rela- 
** tion to the rate of premium, or as offering a false induce- 
** ment to the underwriter to take the risk at all, when 
** otherwise perhaps he would not have done it. If in 
** point of fact it had no influence, nor ought to have had 
*^ any, in these respects, then, it was impossible to say that 
*^ it was material.'' He then proceeds to show, that upon 
two grounds the misrepresentation, although intentional, 
might properly be deemed immaterial. 1st. Because it 
was clear that it had no influence in "affecting the rate of 
premium, since the underwriters, proceeding upon their 
own judgment, had demanded and received twenty in- 
stead of fifteen per cent. ; and this circumstance was also 
conclusive to show that they knew the representation to 
be untrue, since if the plaintiffs could have effected insu- 
rance in New-York at fifteen per cent., they would never 
have agreed to pay twenty in Philadelphia. 2d. Because 
the underwriters ought not to have been influenced in any 
degree by such a representation, which asserted nothing, 
but merely expressed an opinion. The very terms used 
implying that nothing had been certainly ascertained as to 
the fact. 

The propriety of this decision as resting on the first 
ground, that the underwriters were not in fact misled, can- 
not be doubted; but it is surely, at least, questionable, 
whether the strong words of the letter, " we have no doubt," 
might not fairly have been construed as implying that the 
plaintiffs, by inquiries which they deemed satisfactory, had 
ascertained that insurance could be effected in New-York 
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at the rate of premium which they mentioned, so that the 
underwriters would have been fully justified in draw- 
ing that conclusion from the letter. If the underwriters in 
Philadelphia, thus understanding the representation, and 
believing it to be true, had consented to insure at fifteen 
per cent, premium or less, it is diflScult to believe that the 
fraud might not justly have been held to vitiate the con- 
tract; but although it is possible that for the suppression of 
fraud, the terms of the letter might have been differently 
construed, the principle of the decision is doubtless correct, 
that where a representation of belief amounts only to the 
expression of an opinion, and does not imply that the par- 
ty speaks from knowledge or information, even its inten- 
tional falsity will not avoid the policy. The insurer, in 
such cases, if he omit to inquire into the grounds of the 
opinion, has no right to rely upon it as a basis of his con- 
tract. It is true that Mr. J. Washington, in a subsequent 
part of his opinion, goes much further, for he adds, that 
** the mere expression of an opinion, or an expectation, as 
"to a matter which might even imply that the party had 
" some ground, deemed by himself suflBcient, on which to 
" build his opinion, would not amount to a misrepresenta- 
tion sufficiently material to avoid a policy, because it is 
the folly of the other party not to inquire into the grounds 
" of the opinion." But I am unable to reconcile this lan- 
guage with that which it appears to me must be regarded 
as the settled law as to the eflect of a fraudulent misrepre- 
sentation, where the party has stated only his " expecta- 
tion" as to a material fact or event. In none of the deci- 
sions on this subject is it intimated that the underwriter, in 
order to avail himself of the defence of fraud, must show 
that he had inquired into the grounds of the " expectation." 
On the contrary, the fraud that is held to vitiate the con- 
tract is the intentional falsity of the representation itself, 

not SL false statement of the reasons on which it was found- 

28 
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ed. It is submitted, therefore, tfaat the conclusions in the 
text are not only reasonable in themselTes, bot are most 
consistent with the actual decisions : that where a repre- 
sentation of the ^* expectation'' or <* belief" of the party 
may reasonably be construed as referring to bis intmtiaiu 
or his infarmatiani its intentional falsity will avoid the po- 
licy, and that it is only to be regarded as immaterial when 
the underwriter had no right to understand it as expressing 
any thing more than a conjectural opinion. 



Note XXVIII. 



In the case of Astor v. Union Ins. Co^ (7 Ccwm^ 202,) 
evidence was ofiered on the part of the defendants, that 
the agent of the plaintiffs, when the policy was effected, 
declared that under the memorandum clause, the articles 
insured would be free from particular average, and that 
such was also the understanding of the defendants, so that 
there was in effect an agreement, that the memorandum 
should be so interpreted. The Supreme Court decided 
that the evidence was properly rejected on the trial, and it 
might be inferred from the language of Mr. Phillips, that 
the decision was founded on the principle stated in the 
text. (1 Phil, 225.) Such, however, was not the case. 
The evidence, if admitted, would not have changed the 
usual import and legal construction of the terms of the 
memorandum, but directly the reverse. It was offered to 
repel an opposite construction, sought to be imposed on the 
memorandum by evidence of a commercial usage. Its ob- 
ject was to show that by the understanding of the parties^ 
the words of which the construction was disputed, were 
to be construed in their natural and proper, and not in their 
commercial sense. Hence, upon principle, it was clearly 
admissible, and bad it proceeded from the proper eource^ 
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would prob^ibly have beea admitted by the court. The 
grounds on which it was held to have been properly re-* 
jected were — 1. That the declaration of the agent was 
only the eicpression of an opinion not binding on his prin* 
cipal ; in other words, that to make such an agreement did 
not fall within th^ scope of his authority as agent ; and 
2. That the agent was himself a competent witness, and 
consequently the evidence of his declarations only hearsay. 
Had the proof offered related to a similar conversation be* 
tween the plaintiffs themselves and the defendants, it seems 
a fair inference from the language of the court, that it 
would have been received, and assuredly it could not then 
with propriety have been rejected. The meaning of the 
memorandum in this case was rendered doubtful solely by 
the parol evidence on the part of the plaintiffs, and a doubt 
thus created, it is always competent to the opposite party 
to meet and remove by similar evidence. It has already 
been stated that when particular words may with equal 
propriety be understood in two different senses, and the 
context does not determine which ought to be adopted, pa- 
rol evidence to show which sense was intended by the par- 
ties may be received, and doubtless in such cases, evidence 
of what passed in conversation between the parties when 
the contract was made, would be admissible. In these 
cases the evidence is merely explanatory. The principle 
in the text is confined to those where it is plainly contra- 
dictory. Vide Pmch v. DixoUf (1 Mas* p. 10, 11, 12. Sup. 
Led. IIL) 

It is not to be inferred from the preceding remarks, that 
the parties to a policy may not, by an agreement in wri- 
ting signed by hoth^ declare what shall be the construction 
of a particular clause or word in the policy, although the 
construction so declared may be essentially different from 
that which must otherwise have been adopted. There is 
no reason to doubt that such an agreement would be con** 
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sidered an integral part of the contract, and the same 
effect be given to it as if it were inserted in the policy. 

In the case of Lothian v. Henderson^ such an agreement 
was held to be valid, even when subsequent in date to 
the execution of the policy. (3 Bos. if PuL. 499.) As the 
parties to every contract have an undoubted right, by a 
subsidiary or new agreement, to vary or modify its actual 
terms, they must necessarily have the right, by a similar 
agreement, to vary its legal construction ; but in all such 
cases the agreement, to be valid, must be established by 
evidence of as high a character as the principal or original 
contract. A mere representation, not inserted in the 
policy, would not supply the necessary evidence. 

Higginson v. DaHf (13 Mom. 96.) The insurance was 
on ship and freight from Calcutta to the United States ; 
the agent of the plaintiff who effected the insurance, de- 
livered to the broker a written memorandum, to be shown 
to those who should subscribe the policy, stating among 
other things, that ** the policy was to take effect, if the 
'^ vessel should sail with a cargo, and no insurance were 
" made by the plaintiff elsewhere." The vessel was sub- 
sequently insured by the owner at Calcutta, in a valued 
policy, and it was contended by the underwriters at Bos- 
ton, that by this insurance the policy they had subscribed 
was rendered void. The court were however unanimously 
of opinion, that the memorandum ought not to have been re- 
ceived in evidence for the purpose for which it was ofiered, 
and that such an agreement as it implied, upon the suppo- 
sition that it was in fact a ground of the contract upon the 
part of the underwriter, could only be valid when inserted 
in the policy. 

The propriety of the rejection of the evidence in this 
case, cannot be doubted. The memorandum was certainly 
not a representation within the legal definition of the term. 
It did not relate to any facts existing or future, tending to 
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increase or diminish the risks insured. It was neither 
affirmative nor promissory. It was a declaration that it 
was only upon certain contingent events that the policy 
was to take effect, but the existence of those events it 
neither asserted nor stipulated. If an agreement of this 
nature were to be considered as valid, there is no conceiv- 
able addition that might not be made by parol to the terms 
of the policy. 

AtherUm v. BrowUj (14 Mass. 152.) The vessel insured 
was described in the policy as the Spanish brig New Con- 
stitution. She was captured and condemned by the Bri- 
tish as American property, as in truth she was. On the 
trial, the plaintiff offered to prove that it was represented 
and made known to the underwriters, when the policy 
was effected, that the vessel was in fact American, but was 
to be made ostensibly Spanish by the use of false papers, in 
order to avoid capture by the enemy. The evidence was 
rejected by the court, as contradicting the warrant}^ of the 
neutral character of the vessel, to which her description as 
Spanish in the policy was held to amount. As words of 
description in a policy are a warranty only by implication of 
. law, it is at least doubtful whether in this case a construc- 
tion ought not to have been adopted that would have ren- 
dered them consistent with the representation ; yet if the 
decision, as made in a court of law, be correct, the case 
certainly appears to be one of those in which a court of 
equity might justly relieve, by reforming the policy so as 
to correspond with the actual intentions of the parties. 

The following cases, accidentally omitted, have an im- 
portant bearing on some of the questions discussed in the 
preceding notes. 

Nonnen v. Kettlewelli (16 Ea^t^ 176.) In this case the 
effect of the representation was to alter the construction of 
the policy by enlarging the risks of the insurer ; and it was 
accordingly prpved by the assured, in order to charge the 
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defendant with a loss for wfaich be would not otfaerwise 
have been liable* The insarance was on goods on board a 
Swedish vessel at and from Landscrona to Wolgast, and 
the policy contained the usual words, declaring the com- 
mencement of the risks to be ** at and from the loading of the 
goods on board the thipJ^ The legal import of these words, 
as settled by previous decisions, (Spiua v. Woodman, 2 
TautU. 416 ; Homeyer v. Lushington^ 15 East, 46,) is, that 
the goods on which the policy is to attach, must be loaded 
at the port of departure mentioned in the policy. It ap- 
peared, however, in evidence, that the whole of the goods 
had been taken on board at Gothenburgh, whence the 
ship had proceeded to Landscrona, where only a small 
part of the cargo had been unladen and re-shipped ; but 
it also appeared that the underwriter was informed of 
these facts at the time the insurance was effected. It was 
held by the court, that the policy attached on all the goods, 
and Lord EUenborough, in giving their judgment, relied, 
among other circumstances, on the communication made 
to the underwriters, as justifying the court in giving to the 
words of the policy a construction dififerent from their ordi* 
nary and legal import It is evident, that the assent of the 
underwriter to insure upon a representation increasing his 
risks, is just as truly an agreement to assume the new risks 
which the representation discloses, as if they were ex- 
pressly named in the policy. 

In the same case it was 'also proved that the ship and 
goods were represented by the assured to be neutral pro- 
perty, but the representation was coupled with axefusal to 
warrant them as such. The ship was captured by the 
French, and vessel and cargo condemned by a French 
prize court, and the sentence of condemnation was urged 
by the defendant's counsel as conclusive evidence to fal- 
sify the representation. This defence was overruled by 
the court, not upon the ground stated by Mr. Hughes, 
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{Hughes on Ins, p. 361,) that a foreign sentence is not evi- 
dence to disprove a representation, but in the very words 
of the court, because "the refusal to warrant showed the 
" intention of the assured to exclude the representation 
" from the contract;" a distinct admission that had the re- 
presentation not been superseded by the refusal to war- 
rant it would have been a " part of the contract." 

Von Tungeln v. Dvboisy (2 Camp. 151.) In this case the 
decision of Lord Ellenborough at nisi prius seems to have 
been founded on the distinction, as to the effect of a foreign 
sentence, to which Mr. Hughes refers, but which was not 
adverted to in Nonnen v. KettlewdL The vessel insured 
was not described in the policy as belonging to any par- 
ticular country, but in tire instructions to the broker, which 
were shown to the underwriters, it was stated that she was 
a Kniphamen vessel. She in fact belonged to Varrelj a 
port in the Kniphausen territory, and it was proved was 
properly documented and navigated according to the laws 
of that territory. In the prosecution of her voyage she 
was captured by the French, and afterwards condemned 
by a prize court, on several grounds, as having violated 
the laws of neutrality. The counsel for the defendant 
contended that the sentence of condemnation, as disproving 
the neutrality of the vessel, was a complete bar to the 
plaintiff's recovery, and cited several cases to show that 
upon the question of neutral character, evidence of a fo- 
reign sentence is conclusive. In overruling the defence, 
Lord Ellenborough remarked, that in the cases relied on, 
there was an express warranty of neutrality, but that here, 
^' the letter and instructions directing the insurance to be 
^* made, amounted to no more than a representation that 
« the vessel was a Kniphausen vessel, and consequently 
** neutral property ; and therefore if she was in reality 
" documented and navigated according to the laws of the 
'' state to which she belonged, the sentence of a foreign 
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** court would not invalidate the policy, although had there 
** been a warranty of neutrality, the sentence might have 
** been conclusive." It is stated by the reporter, that the 
counsel for the defendant acquiesced in this decision. 

The reasons of this decision, it must be confessed, are 
not very apparent, but certainly its true ground could not 
have been that which Mr. Hughes has assigned, namely ; 
that it is sufficient, if a representation be substantially true 
at the time it is ifiade. {Hughes on Ins. p. 351.) A doc- 
trine that would reduce all valid representations to those 
that relate to existing facts. The remark of Mr. Hughes 
implies that the foreign sentence did not relate to the na- 
tional character of the vessel when the policy was eflfected, 
but was founded solely on her subsequent acts ; but such 
was not the case. Had the representation been considered 
as affirming the neiUraluy of the vessel, the foreign sentence, 
if received in evidence, would have shown it not to have 
been true when made, for one of the grounds of condemna- 
tion was, that the vessel had originally been enemy's pro- 
perty, and had never acquired a neutral character* Nor 
did Lord Ellenborough deem it sufficient to be shown, that the 
representation, construed as affirming only the no^umoZ cha- 
racter of the vessel, was true when madcf for he held it ne- 
cessary to be proved, not only that the vessel was then a 
Kniphausen vessel, but that she was documented and 
navigated as such on the voyage insured. Hence, if the 
vessel, after the policy was effected, and in the subsequent 
prosecution of her voyage, had forfeited her national cha- 
racter by a violation of the laws of the state to which she 
belonged, the falsity of the representation, aUhaugh true 
when made, would have discharged the underwriter. The 
language of Lord Ellenborough admits of no other inter- 
pretation than that he considered the representation as 
material and binding, not merely as affirmative, but as 
promissory. 
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The probable grounds of the decision were, that there 
vras no positive representation of the neutrality of the ves- 
sel, but merely of her national character, so that her neu- 
trality was a matter of inference only, not of stipulation ; 
and therefore the truth of the representation, in the opi- 
nion of Lord Ellenborough, depended solely on the laws 
of the state to which the vessel was represented to be- 
longy and thus established, could not be disproved by 
the sentence of a foreign court. The questions of nation- 
al character and of neutrality, were in his judgment dis- 
tinct and independent, and it was to the latter alone that 
the sentence related. Thus, interpreted, the case, if justly 
decided, still establishes a very material distinction between 
the construction of a representation and of a warranty of na- 
tional character, since the latter, it is well settled, is the 
same as a warranty of neutrality, when the state or nation 
to which the vessel is warranted to belong, is in fact, neu- 
tral. The decision is therefore, directly opposed to that of 
the Supreme Court of New-York in Vandenheuvel v. The 
United Ins. Co. {Sup. p. 115,) and the Same v. Church, {Sup. 
p. 116,) nor does it seem easy to be reconciled with that of 
tbe Common Pleas in England, in Steel v. Lacjff (3 Taunt. 
2S6, Sup. p. 119.) 

Driscol V. Passmore, (1 Bos. 8f Pull. 200.) This is a very 
important case, as showing the circumstances by which 
the non-compliance with a promissory representation may 
be excused, and illustrating and confirming the doctrine 
stated in the text. {Lee. Sup. p. 84 — 89.) The insurance 
was on the freight of a vessel at and from Saffi, on the coast 
of Africa, to Lisbon. The policy was eflfected upon a re- 
presentation that the vessel had arrived at Madeira, and 
would proceed from that island to Saffi, and thence on the 
voyage insured ; and this representation it was allowed 
was material, as showing the period when the risks would 

probably commence. The representation was so far true 
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that the vessel bad in fact arrived at Madeira, but ber 
crew being alarmed by reports tbat there were eneroies* 
cruisers off the coast of Saffi, refused to proceed to that 
port, so that the captain was under the necessity of return- 
ing to Lisbon, his home port, for instructions from his own- 
ers. From Lisbon the vessel proceeded to, and arrived at 
Saffi, there took on board the return cargo, from which the 
freight insured was to arise, and was lost on her return voy- 
age to Lisbon. It was insisted by the counsel for the un- 
derwriters, that the policy had never attached, inasmuch 
as the vessel had not sailed directly from Madeira to Saffi, 
so that the voyage on which the vessel was lost, although 
a voyage from Saffi to Lisbon, did not correspond with the 
voyage as represented. This defence was however over- 
ruled by the court, not on the ground that the representa- 
tion was not material and binding, but that the voyage was 
covered by the policy, and that the deviation from the 
terms of the representation was justified by necessity. Mr. 
J. Heath remarking, " This is like all other cases of devia- 
** tion justified by particular circumstances." Lord C. J. 
Eyre, in the course of his opinion, after stating that the 
representation was really true when made, made these 
pregnant observations, that when an ^' insurance is made 
** on a representation which is true at the time, it is diffi- 
** cult to state a case where subsequent events not hafpenr 
^^ ing through misconduct^ and not totally disappointing the 
" voyage, will discharge the insurer." The misconduct 
here meant, is evidently that of the assured and his agents, 
and the doctrine implied, corresponds with that advanced 
in the text, {Sup. p. 86,) that a promissory representation 
is limited to the acts of the assured and his agents. The 
words of his lordship are also a plain admission that had 
the captain, in the case before him, returned to Lisbon 
without any justifiable cause, the falsity of the representa- 
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tion proceeding from his misconduct, would have dis- 
charged the insurer. 

This case is cited by Mr. Hughes, {Hughes^ 348,) as 
one in which the representation related only to the " ex- 
pectation" or "belief" pf the assured, and therefore, there 
being no fraud, was considered to be immaterial. But 
neither in the facts of the case nor in the language of 
the court, is there any thing to justify this construction. 
The representation was positive, and was made in behalf 
of the owners of the vessel, who had the power to direct the 
course of the voyage, and the court, far from considering the 
non-compliance with its terms as immaterial, took pains to 
explain the necessity by which alone it was justified. That 
this was the true and sole ground of the decision is also 
rendered evident by the decision of the same court in the 
subsequent case of Driscol v. Bomly (1 Bos. SfPvlL 313,) 
^where the voyage from Madeira to SaflGi was a part of the 
voyage insured, and described as such in the policy, and 
the same circumstances that had before been held to ex- 
cuse the non-compliance with the representation, were held 
to justify the departure from the express words of the po- 
licy. The ground, therefore, of the decision in the first 
case, could not have been that the representation, from its 
nature, was unnecessary to be complied with, for to the 
second, this reason was wholly inapplicable, and in this, 
Rooke, J., expressly says, that the two cases are not dis- 
tinguishable. 

The cases of Von Tungeln v. DaboiSf and Driscol v, Pass^ 
morey are to be added to the number of those in which the 
validity of a prospective representation, as promissory^ has 
been established or admitted ; and Nonnen v. Kettlewdl is 
to be classed with those in which the representation of an 
existing or past fact operates as an agreement, and as such, 
is as truly a part of the entire contract, as if it were in- 
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serted in the policy. The three cases, are therefore, all of 
them irreconcileable with the decisions in Massachusetts 
and New-Tork, that have been a snbject of examination in 
]Nreceding notes. {Nata IX — XXI.) 
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Opinion of Chancellor Walworth in the case of Alston v. 
The Mechanics* Mutiml Insurance Company of Troy^ (4 
mU, 329.) 



The loss in this case was clearly covered by the terms 
of the policy. Those terms unquestionably embraced a 
loss by fire, arising from the use of the basement of the 
premises as a cabinet-indker's shop^ which included the ordi- 
nary use of fire for varnishing and the melting of glue. 
The policy also, by implication at least, gives the assured 
the right to occupy and use the basement as it was used 
at the time when the insurance was made ; for it contains 
an express provision, that if the premises shall be occupied 
in any way so as to render the risk more hazardous than 
at the time of insuring, the policy shall be void. And the 
attempt now is, to prove by parol that the assured, at the 
time this contract of insurance was made, agreed that be 
would thereafter occupy this basement room in such a 
manner as to render the risk less hazardous than it was at 
the date of the policy. The question, then, arises, whether 
this supposed agreement, which, if actually made, and if 
there has been no misunderstanding between the parties 
as to its nature and extent, was of itself a part of the con- 
tract of insurance, and should have been inserted in the 



280 APPENDIX. 

written policy, as a condition or warranty, can be con- 
verted into what the defendant's counsel calls a promisgory 
representation; and thus avoid the policy on the ground 
that the assured had not performed his part of the agree- 
ment, when no such agreement is either expressed or im- 
plied in the written policy which was. executed by the 
agents of the insurance company. 

Marshall, who, I admit, is a writer of very considerable 
authority on the law of insurance, does indeed speak of 
two diflferent kinds of representation, one of which he calls 
an affirmative^ and the other a promissory representation. 
But I have not been able to find any case in which a court 
has adopted this distinction. And the only other writer 
on the law of insurance, who appears to have considered 
a representation as a contract between the parties, is Ellis* 
He says, ^^ a representation in insurance is in the nature of 
•* a coUaieral contract" {Ellis' Law of Fire and Life Ins* 
29.) I have examined Millar, Weskett, Annesley, Hughes, 
Evans, Park, Beaumont, Phillips, Emerigon, Blaney, 
Quenault, Grun & Joliat, Vincent, Lafond, Persil, Merlin, 
Pardessus, Boulay Paty, and the works of some other 
English and foreign writers on the subject of marine, fire 
and life insurances ; and so far as they say any thing on the 
subject, I find them to concur in saying that misrepresen- 
tation, in reference to insurance contracts, is a fitlse afiBrma- 
tion as to some fact material to the risk ; which affirmation 
is made by the assured or his agent, either from a mistake 
as to the fact represented, or with a design to deceive the 
insurer. / 

Annesley says, if there be a misrepresentation, it will 
avoid the policy as a fraud ; but not as a part of the agree- 
ment, as in the case of a warranty. And if the represen- 
tation is false in any material point, even through mistake, 
it will avoid the poUcy ; because the underwriter has com- 
puted the risk upon circumstances which did not exist. 
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{Ann. on Ins. 124.) Blaney says, it is necessary that the 
contracting parties should have equal knowledge, or igno- 
rance, of every material fact or circumstance which may 
or can afiect the insurance. And if on either side there is 
any misrepresentation, allegatio fabif or suppressio veri^ 
which would in any degree affect the amount of the pre- 
mium or the terms of the engagement, the contract will 
be deemed fraudulent and absolutely void. {Blan. on 
Life Assurance, 59.) Evans states the difference between 
a representation and a warranty to be, that the one in- 
duces an error in regard to the subject of the contract, and 
the other is a stipulation of the contract itself; and be 
divides representations into but two classes, — ^those which 
are intentionally false, and misrepresentations * through 
mistake. {Evans^ Law of Ins. 58, 64.) Hughes speaks of 
a representation as the assertion of a material fact which 
the insurer knows to be false, or which he makes in an 
unqualified manner without knowing whether it is true or 
not. {Hughes^ Law of Ins. 845.) Phillips, an American 
writer, whose treatise on the law of insurance stands de- 
servedly high, says, a representation is a material fact sta- 
ted before completing the contract ; and a misrepresenta- 
tion is the statement of such a fact which turns out not to 
be true. (1 Pftil. on Ins. 90.) And Mr. Justice Park, 
lately one of the English judges, a recent edition of whose 
valuable work on marine insurances and insurances on 
lives, and against fire, has been published by Barrister 
Hildyard, places misrepresentations under the head of 
frauds in policies. He divides them into two classes—- 
representations intentionally false, and the misstatement of 
a material fact by mistake. And he defines a representa- 
tion to be a state of the case ; not a part of the written in- 
strument, but collateral to it and entirely independent of 
it. He also says, if there be a misrepresentation, it will 
avoid the policy as a fraud, but not as a part of the agree- 
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ment (1 Park m In$. 8 Land. ed. 404, 433. See also 
QuenauU Dei Aaur. TerrestreSf 289, No. 374, 376. PenU 
Traite Dei Auur. Ter. S97, No. 210, 211. Grum. Sf Jo- 
liat Dei Auur. Ter. 260, No. 208 ; and 2 Baulay Paty 
Coun De Droit Commercial Maritime 87, tit. 10, ^ 14.) 
Chancellor KeDt also, in his brief notice of contracts of in- 
surance, speaks of two kinds of misrepresentations only ; 
those which are intentional, and avoid the contract for 
actual fraud on the part of the assured or his agents ; and 
those which arise from mistake or oversight,«which do not 
afiect the policy unless they are untrue in substance, and 
are material to the risk. (3 KeiWi Com. 283.) It is hardly 
possible to suppose that if there was such a term known 
to the law of insurance as a promiaory repreeentationf ren- 
dering the contract void for the non-performance of a stipu- 
lation in the nature of a collateral executory agreement 
which the parties did not think proper to make a part of 
the written contract, it would have been passed over in 
silence by all the writers I have referred to. 

Nor do I find any such thing as a promissory repre- 
sentation mentioned in the decisions of the court. On the 
contrary, Lord Mansfield, who may be called the father of 
the present system of commercial law in England, clearly 
repudiates the idea of a representation being promissory* 
For in the case of Bixe v* Fletcher^ referred to in Douglass^ 
but more fully stated by Mr. Justice Park, (1 Park on Im. 
441,) be told the jury that there was an essential difference 
between a warranty and a representation. That a war- 
ranty was a part of the contract, and a risk described in 
the policy was part of the contract ; but there could be 
no warranty by any collateral representation. He said the 
ground on which a representation affects a policy is fraud ; 
the representation must be fraudulent ; that is, it must be 
false and material in respect to the risk to be run. All 
risks are governed by the nature of them, and the pre- 
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mium is governed by the risk. Where a representation 
accompanies an instrument, it says, ^^ I will Juive this uti" 
derstood as my present intentionf but I will have it in my power 
to vary it.^^ His language in this case is certainly incon- 
sistent with the supposition that a declaration as to any 
future event was in any way promissory, or any thing 
more than a declaration of a present intention, which iti- 
tention the assured would have the right to alter, according 
to circumstances, if the underwriter did not think proper 
to make it a part of the contract of insurance by inserting 
it in the written policy, as a condition precedent to his lia-^ 
bility. 

It must be recoUedted, too, that in the case referred to, 
Lord Mansfield was speaking in reference to a written rep- 
resentation, absolute in its terms, but relating to events 
which were to occur after the making of the policy. For 
the vessel, at the time' of the insurance^ was in port, and 
was insured upon a trading voyage from L'Orient to tho 
Isles of France, and any port or places in the East Indies, 
China, Persia, or elsewhere beyond the Cape of Good 
Hope, and until her return to her port of discharge in 
France ; and the written representation was as follows : 
^^ Intends to sail in September or October next. Is to go 
" to Madeira, the Isles of France, Pondicherly, CAtna, the 
" Isles of France, and L'Orient." But she did not in fact 
sail until the 6th of December. And instead of proceed- 
ing to China from Pondicheiry, she went from thence to 
Bengal, and passed the winter there. She then returned 
to Pondicherry and took in her homeward cargo, and was 
on her way to her port of discharge, in France, T^hen she 
was captured by a privateer. If the written representation 
therefore could be considered as promissory^ or in the lan- 
guage of Ellis, ^< in the nature of a collateral contractf^ the 
promise was not complied with, either as to the time of 

bailing or as to the coarse of the voyage. 
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The effect of the representation is necessarily different, 
where it assumes the form of an absolute affirmation of an 
existing fact or of a past event, unless, from the very nature 
of the representation it is impossible for the underwriter to 
understand it in any other way than as a matter of opinioiz 
merely. Thus, in the case of Macdowdl v. Fraser^ (1 
Doug. Rep. 260,) where the broker represented, withoot 
explanation, that the vessel was seen safe in the Dela-^ 
ware, on the 11th of December, when in fact she was lost 
two days before that time, the misrepresentation was held 
to avoid the policy. No evidence was given, in that case, 
to show how the false representation occurred. But upon 
the motion for a new trial, it was stated that the error 
arose from a mistake of the master of another vessel, in 
reference to the time when the lost ship left New- York ; 
which led the assured to make a mistaken computation. 
And the court very plainly intimate, that if all the facts in 
the case had been communicated to the underwriter, to 
enable him to make his own calculation of the probable 
safety of the vessel on the given day, and he had then 
chosen to insure without requiring a warranty as to that 
matter, the result might have been different. So in the 
case of CureU v. The Mississippi Marine and Fire Insurance 
Company J (9 Louis. Rep. 163,) the representation was that 
the ship had sailed on a particular day, when in fact she 
had sailed twelve days before ; so as to make her out of 
time at the date of the policy. And the court very pro- 
perly held that such a misrepresentation avoided the policy. 
The case of Dennistoun v. Lillie^ upon an appeal from 
Scotland, (3 Blights Rep. 202,) is of a more doubtful cha- 
racter ; and it is evident Lord Eldon was not perfectly 
satisfied with his own decision in that case, as he attempted 
to invite a re-argument. Not that the representation there 
related to something that was to take place after the 
making of the policy, for the vessel bad been captured 
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more than a month before that time, but because the repre- 
sentation was not in fact made at the time when the insu- 
rance was effected. For the underwriters were only 
shown a letter, written a long time before the vessel sailed, 
stating that she would sail on a particular day. His lord- 
ship stated the question to be, whether it was a misrepre" 
sentation of an expectation, or a statement as to SLpastfacL 
which was material to the risk. He came to the conclu- 
sion that it was the latter; in which conclusion, with due 
deference, I think he was clearly wrong. For when the 
letter of Duff & Co., which the underwriter must have 
seen was dated on the 2d of April, stated that the vessel 
would sail on the 1st of May, he could not have supposed 
they intended to do any thing more than to express an 
opinion or an expectation that the vessel would sail at that 
time. And if he considered the day of sailing material 
to the risk, he should have inserted it in the policy as a 
part of the agreement, instead of relying upon it as the 
statement of a fact. The case would have been entirely 
different if the person who applied for the insurance had 
stated, without explanation, that the vessel had not sailed 
previous to the 1st of May, when she had in fact sailed 
eight days before. For it was possible for the agent to 
have heard that she was at New-Providence as late as the 
1st of May, by a vessel coming direct from that island 
with a fair wind. In the case of Baxter v. The New Eng- 
land Insurance Company^ (3 Mass. Rep. 96,) the insurers 
were informed that the master of the James stated, that 
when he sailed the Robert was not to sail till four days 
afterwards, when in fact she had sailed four days previous 
to the James. And no evidence appears to have been in- 
troduced in that case to show that there was any truth in 
this statement, that the master of the James was the author 
of the misrepresentation. The statement that she had not 
sailed at the particular date, was therefore a misrepre- 
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gentatioa of a past fact material to the risk, as the proof 
showed, and rendered the pdicy void. But in the case a£ 
Rice v. The NeuhEngland Marine Insurance Companyy (4 
Pick. Rep. 439,) upon an insurance on the same risk, 
proof being introduced that the master of the James did in 
fact give the information, as stated in the letter upon which 
the defendants relied as a misrepresentation, the Supreme 
Court of Massachusetts decided that the insurers were not 
discharged. And, what is more material to the case now 
under consideration, they held that the letter of the master 
of the Robert, stating that he should leave Kingston on the 
12th of August, was not a representation of a fact, but of 
an expectation merely ; and therefore not a misrepresen- 
tation which would avoid the policy. So in the more re- 
cent case of Bryant v. The Ocean Insurance Companyy {22 
Pick. Rep. 1^00,) the present judges of the same court de- 
cided that a statement made at the time of effecting the 
insurance, as to the nature of the cargo which \yas to be 
thereafter shipped on board the vessel, if not fraudulently 
made, was not a representation which would avoid the 
policy if he afterwards changed his mind and took on 
board a different cargo. And in the case of AUegre^s 
Aimers v. The Maryland Insurance Company^ (2 GUI. ^ 
Johns. jRep. 136,) where a written application for insurance 
stated, among other things, '^ said brig will sail from La 
Plata in the course of this month,'- the Court of Appeals 
in Maryland held that this was not a technical representa* 
tion of the sailing of the vessel, but a statement of the 
opinion or belief of the applicant that she would sail at 
that time ; and therefore did not avoid the policy, although 
ahe did not in fact leave till more than a month after-^ 
iprards. 

These cases therefore show, that a statement as to a fu- 
ture fact or eyeqt, which is in its very nature contingent* 
apd which the insure?: knows the party could ]p,ot haye in* 
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tended to state as a known fact, but as an intention or ex- 
pectation merely, if honestly made and not with an intent 
to d^eive, is not a collateral contract or a promissory 
representation which the assured is bound to see performed 
to render his policy valid. But if the underwriter con- 
siders the statement material to the risk, and is unwilling 
to insure at the contemplated premium, without binding 
the assured to the performance of it'as a condition prece- 
dent to his liability, he should make it a part of the con- 
tract stated in the policy. 

Where the assured acts in good faith, without any in- 
tent \o deceive, and without concealing oo: misstating any 
fact within his knowledge, which it is essential to the un« 
derwriters to know, to enable them to judge of the pro- 
priety of assuming the risk, and the amount of premium 
and other conditions of the policy, common justice requires 
that the p^y who pays the premium should be iniorm- 
^, by the terms of the written agreement, what is the 
real contract between him and the underwriters; and 
it should not be left to the uncertain recollection of any 
one to prove a different agreement from that which is con- 
tained in the written policy. For it frequently hap* 
pens that where negotiations are carried on between par* 
ties, and they suppose they understand one another as to 
the terms of the bargain, they find, when they come to re- 
duce their agreement to writing, that they do not understand 
it alike. It is for this reason that parol proof is not admis- 
sible to vary or alter the terms or the legal meaning of a 
written contract, by showing what either party said while 
the negotiation was going on. Fraud, misrepresentation 
apd deceit, are necessary exceptions to this general rule; 
but there is no good reason why any thing which is in &tct 
a part of the contract between the parties, should finroi an 
exception to the rule in an insurance case. 

The case now under consideration, I am inclined to 
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think, shows the importance of adhering rigidly to this 
rule in insurance cases ^s well as others. For although I 
have no reason to suppose the president and secretary of 
the company have not stated the supposed agreement in 
relation to the use of the fire-place, exactly as they under- 
stood it, I have great doubts whether the plaintiff under- 
stood that he was to be precluded by that agreement from 
using the fire-place to heat his glue-pot and warm his var- 
nish, or that he was to remove his cooking apparatus from 
the basement room the instant the policy was signed, with- 
out giving him a reasonable time to put up his stove for 
cooking, in another part of the house. It must be recol- 
lected that the conversation took place in dog-days, when 
a stove was not wanted to warm bis shop ; but when his 
family were using the fire-place in that room for family 
purposes. He therefore most probably spoke in reference 
to that use of the fire-place, when he said he would abandon 
the fire-place and use his stove. And as the president 
and secretary do not themselves agree in respect to the 
words he used, it is possible that both have misappre- 
hended what he did in fact mean to say on the subject ; 
or he may have inadvertently used language which did 
not properly express what he intended to agree to on the 
subject. That he understood he was to abandon the use 
of the fire-place for cooking, is very probable. For it 
appears that the family only cooked there until the next 
day, when he had probably gotten his stove up in another 
part of the house, or had made some other provision for 
the necessary fire for family purposes. And if he thus 
discontinued cooking in the fire-place in good faith, imme- 
diately after he had obtained his insurance, it is hardly 
probable that he would have used the fire-place for the 
temporary purpose of varnishing, if he had understood that 
his agreement with the oflSicers of the insurance company 
extended so far as to embrace such a use. By the terms 
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of his policy, the basemeDt was privileged as a cabinet- 
maker's shop, which of course iccluded the necessary use 
of fire for gluing and varnisbiug. 

In WhUno) v. Mayer, (13 Jtfaw. Rep., 172,) the Supreme 
Court of Massachusetts decided, that the underwriter 
could not set up a parol agreement between the parties, 
which was not inserted in the policy, to defeat the in- 
surance, — but that if the anderwriter intended to avail 
himself of it, he should have made it a part of the writ- 
ten contract. A similar decision was made by Lord 
Tenterden, in Flim v. Tohm, (1 Mood. ^ Malk. Rep., 
369;) and, in this case, no one who reads the testi- 
mony can, for a moment, douht that a promise to aban- 
don the fire-place, and use a stove, was an agreement, 
and not a representation of a feet. I think the referees 
erred, therefore, in receiving parol evidence of each an 
agreement to defeat the policy ; and that iheir report 
should have been set aside, and a venire de novo awarded. 

The judgment of the court below is therefore erroneous, 
and should be reversed. 
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Atadura on Hm Imr of nmroB 

SiMlord Lmt Ubrarv 

3 6105 044 417 025 
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